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(C.S.D. 90-43) 
Abstracts of Unpublished Customs Service Decisions 


Commonity CLASSIFICATION 


C.S.D. 90-43(1}—Commodity: Bandages. Elastic bandages made of 
woven cotton webbing, reinforced with rubber, non-ravelling 
edges, over-stitched ends, and two aluminum clips attached at 
one end. The bandages come in various sizes and are used for 
muscular and tendon support. Classification: The ace elastic 
bandages are classified under subheading 3005.90.5000, 
HTSUSA, which provides for wadding, gauze, bandages, and simi- 
lar articles (for example, dressings, adhesive plasters, poultices), 
impregnated or coated with pharmaceutical substances or put up 
in forms or packings for retail sale for medical, surgical, dendal 
or veterinary purposes: other: other. Document: HQ 086128, dat- 
ed January 19, 1990. 


C.S.D. 90-43(2)}—Commodity: Fabric, coated. Plastic covered strips 
hand woven into fabric form. The woven textile strips are com- 
posed of 68 percent cotton, 21 percent polyester and 11 percent 
rayon, coated on one side with a pigmented PU plastic. At this 
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point, the strips are approximately % inch wide. Two ‘ie inch 
edges are then folded over and bonded to form a ' inch upper 
surface. The strips are subsequently hand woven to form a fabric 
30 inches wide by 252 inches long. Classification: The fabric is 
classified under subheading 5903.20.1000, HTSUSA, as textile 
fabrics impregnated, coated, covered or laminated with plastics, 
other than those of heading 5902, with polyurethane, of cotton. 
Document: HQ 086136, dated January 12, 1990. 


C.S.D. 90-43(3)—Commodity: Fishing chums. A fish attractant used 
by fisherman to attract fish. It is a dried product having the ap- 
pearance of a large fat sausage contained in a netting bag. After 
in the water for 1-3 hours, the product slowly liberates its parti- 
cles into the water creating a chum stream of natural fish meal, 
cereal products and fish oils. Classification: The fishing chum is 
classified under subheading 9507.90.7000, HTSUSA, which pro- 
vides for fishing rods, fish hooks and other line fishing tackle 
* * * other: other, artificial baits and flies. Document: HQ 085005, 
dated January 16, 1990. 


C.S.D. 90-43(4)—Commodity: Net used to fasten accessories or cargo 
to the back of a motorcycle. A knotted net constructed of rubber 
cord covered with polyester braid. Attached to the net are six 
plastic covered metal hooks. The packaging indicates that the 
merchandise is sold in different colors and sizes and with addi- 
tional hooks. Classification: The net is classified under subhead- 
ing 5608.90.3000, HTSUSA, as knotted netting of twine, cordage 
or rope; made up fishing nets and other made up nets, of textile 
materials * * * Document: HQ 085844, dated January 25, 1990. 


C.S.D. 90-43(5)—Commodity: Screenhouse. Screenhouses either 9 
feet by 12 feet or 10 feet square with roofs of nonwoven polyeth- 
ylene strips covered on both sides with a visible plastics coating 
and side walls composed of polyethylene screening. Steel poles 
and stakes are included with the screenhouse. Classification: The 
screenhouse is classified under subheading 6306.22.9000, 
HTSUSA, as tents, of synthetic fibers other. HRLs 083789, 
084268, and 084819 are modified accordingly. Document: HQ 
085550, dated December 8, 1989. 


C.S.D. 90-43(6)—Commodity: Stereo components. An amplifier, a 
tuner, and a double cassette deck are individually packed in car- 
tons which are then packed in a single large shipping carton so 
that each large shipping carton contains one amplifier, one tun- 
er, and one cassette deck. Classification: The stereo components 
are classified in subheading 8527.39.00, HTSUSA, as a set. Docu- 
ment: HQ 085577, dated January 10, 1990. 
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C.S.D. 90-43(7)—Commodity: Stroller bag. The article is a net pouch 
for a baby stroller. The back section is constructed of 200 denier 
100 percent nylon fabric. The front is a polyester raschel knit net 
section, with an elasticized upper lining. Velcro-type fastener 
strips are attached to the four corners of the rectangular pouch. 
Classification: The stroller bag is classified under 6307.90.9050, 
HTSUSA, as other made up articles, including dress patterns, 
other * * * Document: HQ 083972, dated January 8, 1990. 


C.S.D. 90-43(8)—Commodity: Sweater. The article is a woman’s up- 
per body outer garment composed of 100 percent wool fibers. It is 
constructed of a 1x1 rib knit stitch that has greater than 9 
stitches per 2 centimeters, as measured in the horizontal direc- 
tion. The full front opening cardigan-like garment features long 
sleeves, a deep V-neck opening that ends in a close-fitting, four- 
button double breasted closure at the waist. Other features in- 
clude shoulder pads, a 2X2 rib knit waistband, and capping 
around the neck and along the placket. The garment extends 
from the neck and shoulders to the waist. Classification: The 
sweater is classified under subheading 6110.10.2080, HTSUSA, as 
sweaters, pullovers, sweatshirts, waistcoats (vests) and similar ar- 
ticles, knitted or crocheted, of wool or fine animal hair, other, 
other, women’s or girls’. Document: HQ 085683, dated January 
25, 1990. 


C.S.D. 90-43(9}—Commodity: Tent. The article is a portable, quick- 
pitch, four person tent in a cylindrical package with two long car- 
rying straps for backpacking. Classification: The tent is classified 
under subheading 6306.22.1000, HTSUSA, as tarpaulins, aw- 
nings, and sunblinds, tents, sails for boats, sailboards or land- 
craft, camping goods, tents, of synthetic fibers, backpacking 
tents. Document: HQ 086091, dated January 11, 1990. 


C.S.D. 90-43(10)}—Commodity: Towels. Shop towels used in machine 
shops. The towels are made of 55 percent ramie, 45 percent cot- 
ton, are loosely woven, coarse greige fabric measuring approxi- 
mately 18 inches by 30 inches. The towels are for use in the 
printing industry to wipe and absorb surplus ink. Additionally, 
the towels are used as polishing cloths to wipe down brass, mar- 
ble, etc. Classification: The towels are classified under subhead- 
ing 6307.10.2015, HTSUSA, as other made up articles, including 
dress patterns, floorcloths, dishcloths, dusters and similar clean- 
ing cloths, other, shop towels dedicated for use in garages, filling 
stations and machine shops, other. Document: HQ 085571, dated 
December 7, 1989. 








United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 
James L. Watson Thomas J. Aquilino, Jr. 
Gregory W. Carman Nicholas Tsoucalas 
Jane A. Restani R. Kenton Musgrave 


Dominick L. DiCarlo 


Senior Judges 
Morgan Ford 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 


Nils A. Boe 


Clerk 


Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 90-28) 
Sea-LAND SERVICE, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 87-01-00066 
(Judgment for defendant.] 
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OPINION 


Restanl, Judge: This tariff classification matter is before the court 
for decision following trial. There are few issues of fact to be re- 
solved. The basic dispute is one of law. 

The product at issue is a container that may be utilized on a ship, 
a railroad car, or it may be attached to a truck or tractor. The par- 
ties have referred to the product as an “intermodel freight contain- 
er,” presumably because it can be used with all of the mentioned 
modes of transportation, without the necessity of reloading or re- 
packing. Accord 10 McGraw-Hill Encyclopedia of Science and Tech- 
nology (McGraw-Hill) 400 (3rd ed. 1984). 

The container at issue is a rectangular box thirty-five or forty 
feet long that weighs about sixty thousand pounds. The frame of the 
container is of steel and aluminum and is covered with aluminum 
sheeting. The container is insulated. A “Thermo King” (TK) unit is 
attached to the basic container box.'! The TK unit is a temperature 
controlling device that can both lower and raise the internal tem- 
perature of the container in relation to the ambient air tempera- 
ture, so that the proper storage temperature for perishable items is 

1Plaintiff asserts that the TK unit is easily removable and is an accessory to the basic container. The testimony 
establishes that the container is designed to be used with a temperature control device and that the device is only 
removed for maintenance. Furthermore, the container was imported with the TK unit attached. The entire re- 
frigerated container is the article of commerce at issue. See R. Sturm 2 Customs Law and Administration § 54.11 
(3rd ed. 1989). Although the TK unit is of American manufacture, no special consideration was requested based 
on this fact at the time of importation. See item 807, Tariff Schedules of the United States. Thus, such manufac- 
ture is irrelevant and classification and appraisal should be based on the entire product. Plaintiff raised another 
appraisement issue regarding the depreciation schedule used by defendant, but plaintiff presented only a con- 
clusory statement of a 5 year life expectancy to rebut the more detailed evidence submitted by defendant. Such 


evidence established that a 10 year depreciation schedule comported with industry approximations uf value. The 
court therefore accepts Customs’s depreciation schedule 
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maintained. The TK unit contains a compressor that moves freon 
through an evaporator and a condenser to create the changes in air 
temperature. Transcript (Tr.) at 52. Heated or cooled air is forced 
into the internal compartment of the container by a fan. 

The one factual issue that may affect the resolution of this matter 
does not appear to be disputed seriously by plaintiff. The issue is 
whether the container is used predominantly in the refrigeration 
mode. Plaintiff did not list a contention of fact to the contrary in its 
pretrial order. Plaintiffs chief witness offered a “guess” that the 
containers were most often used for refrigeration, Tr. at 130, and 
plaintiff's promotional materials describe the product as a “refriger- 
ated container.” Defendant’s witness, Mr. Kenneth Southworth, 
was qualified to offer opinion testimony on the container industry 
and certain commercial refrigeration industries.? He testified that 
the product is accepted in the container industry as a refrigerated 
container or “reefer,” and that it is primarily used for transport in 
the refrigeration mode. Written Testimony of Kenneth Southworth, 
Schedule G-2 to November 30, 1989 Pre-trial Order at 2, 5. If there 
is a dispute on this point, the evidence would seem to be exclusively 
in defendant’s favor. 

Thus, the only dispute remaining to be resolved is a legal one, 
that is, whether the temperature-controlled intermodal freight con- 
tainers at issue are to be classified as “containers” under part 3 of 
schedule 6, Tariff Schedules of the United States (TSUS); whether 
they are to be classified under part 4 of schedule 6 as “refrigerating 
equipment;” or whether some other provision of the TSUS is 
applicable.* 


1. The Plain Language of the Statute 


The relevant tariff provisions appear to be: 


Item 911.80— 

Freight containers specially designed and equipped to facili- 
tate the carriage of goods by one or more modes of transport 
without intermediate reloading, each having a gross mass rat- 
ing of at least 40,000 pounds (provided for in 640.30, part 3A, 
schedule 6);4 


Schedule 6, part 3, subpart A, headnote 1— 


*** This subpart * * * does not include—(i) containers 
with provision made for circulating heating or cooling 
fluids between the walls, or with mechanical or thermal 
equipment such as agitators, heating or cooling coils, or 
electrical elements (see parts 4 and 5 of this schedule; 


Refrigeration is defined as “{t]he cooling of a space or substance below the environmental temperature.” 15 
McGraw-Hill at 257. No witness was qualified properly as an expert in household refrigeration, an area which is 
probably irrelevant. There is also little meaningful testimony on the meaning of the word “refrigerator.”” None of 
the witnesses appeared comfortable with labelling the product at issue as a “refrigerator,” but this also seems ir- 
relevant. Customs’s classification covers “refrigerators and refrigerating equipment;” the latter appears to be a 
much broader term than “refrigerator.” See also definitions of “refrigerator,” infra, at 6-7. 


3All provisions are as found in the 1983 TSUS, as supplemented. 
4Item 911.80 is a special duty exemption classification item 
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Item 640.30 (from schedule 6, part 3)— 

Drums, flasks, casks, cans, boxes, lift vans, and other contain- 

ers * * * all the foregoing, of base metal, chiefly used in the 

packing, transporting, or marketing of goods: 
* * * * * 


Other: 


Item 661.35 (from schedule 6, part 4)— 
Refrigerators and refrigerating equipment, whether or not 
electric, and parts thereof; 
* * * 


* *x 


* * * * 


a. Refrigerating Equipment 


Defendant states that its claimed classification, item 661.35 is an 
eo nomine provision.® Plaintiff does not appear to dispute this, and 
the court would note a recent decision of this court involving a simi- 
larly worded TSUS item, wherein it was stated that “Drafting ma- 
chines and drawing machines” is an eo nomine provision. Apple 
Computer v. United States, 14 CIT ——, Slip Op. 90-14 at 13-17 
(February 13, 1990). If item 661.35 is an eo nomine provision, one 
might argue that the product at issue is more than a “refrigerator 
or refrigerating equipment,” in that the product is sometimes used 
to keep perishable items at a temperature above that of the ambi- 
ent temperature, rather than below it. The court also notes, howev- 
er, Webster’s Third New International Dictionary (Webster’s) defini- 
tion of “refrigerator [railroad] car’; ‘‘a freight car constructed and 
used primarily as a refrigerator in transporting fresh meats, fruits, 
vegetables and usu. also adaptable by the installation of heating 
units for transporting commodities that must be protected from 
cold.” See id. at 1910. The testimony of Mr. Southworth with regard 
to refrigerated containers makes similar reference to use of a heat- 
ing mode. Thus, the transportation industry concept of refrigeration 
appears to allow for broad temperature control use. In any case, 
pure eo nomine concepts may not control. 

Although item 661.35 may have eo nomine characteristics, as did 
the provision in Apple Computers, it also has some indicia of a use 
provision. The most relevant part of the provision, “refrigerating 
equipment,” could be said to cover equipment predominantly used 
for refrigeration. Furthermore, headnote 2 of part 4 of schedule 6, 
which contains item 661.35, indicates that “a multi-purpose ma- 
chine is classifiable according to its principal purpose.” Thus, even 
if the provision has eo nomine aspects the statute may have sup- 
planted, to some degree, ordinary customs classification principles. 

Whether item 661.35 is a use or an eo nomine one, the container 
aspects of the product remain important. Although plaintiff argues 
that the basic use of the product is as a shipping container, the 


5An eo nomine provision is one which describes a commodity by name, usually one well known to commerce. 
United States v. Bruckman, 65 CCPA 90, 94 n.8, 582 F.2d 622, 625 n.8 (1978) (citing R. Sturm, A Manual of Cus- 
toms Law 215 (1974)). 

®The status of a provision as a use provision is to be determined from the language of the provision, and the 
words “use” or “used” need not be contained therein. 2 R. Sturm, Customs Law & Admin. § 53.3 (3rd ed. 1989). 
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presence of a container does not render the product “more than” re- 
frigerators and refrigerating equipment.” Webster’s defines “refrig- 
erator” in part as “a cabinet or room for keeping food or other arti- 
cles cool * * *” id. at 1910. A refrigerator is also described as an “‘in- 
sulated, cooled compartment.” 15 McGraw-HIIl at 263. Thus, some 
kind of containment would seem to be essential to the refrigeration 
function. 

The testimony and lexicographical sources indicate that the prod- 
uct at issue falls within the common meaning of the broad term “re- 
frigerating equipment” under either an eo nomine or a use analysis. 
This also comports with industry understanding. See, supra, discus- 
sion at 3, 5-6. Furthermore, Customs’s long-standing practice would 
appear to be in agreement. See Summaries of Trade and Tariff In- 
formation, Vol. 8, Schedule 6, T.C. Pub. 312 at 90 (1969) (Summa- 
ries). Based on all of these factors the court concludes that item 
661.35, covering “refrigerating equipment,” is an appropriate classi- 
fication for the product at issue.’ 


b. Containers 


The wording of plaintiffs claimed classification, that is, “contain- 
er” under item 640.30, would also fit the product well, and perhaps 
better than item 661.35, but for one controlling factor. Headnote 1 
of the relevant TSUS part appears to eliminate item 640.30 as a 
possible classification. The product at issue is a “container with 
mechanical or thermal equipment * ** or electrical elements 
***” and thus is expressly excluded from coverage under item 
640.30. See Headnote 1, part 3, schedule 6, TSUS (quoted supra at 
4).8 

Despite this seemingly plain language plaintiff asserts that 
“container” in headnote 1 does not mean “freight container.” Plain- 
tiff indicates this conclusion is warranted because “lift vans” are 
specifically mentioned in item 640.30, and lift vans have tempera- 
ture control accessories. There is nothing in the record, however, 
which indicates that all lift vans are temperature controlled and 
Webster’s at 1307 describes a “lift van” as simply “a large strong 
waterproof shipping case * * *.” Thus, temperature control does not 
appear essential to the meaning of “lift van.” Accordingly, the court 
finds no reason to read the word “container” in headnote 1 more 
narrowly than its ordinary common meaning. 

United States Tariff Commission, Tariff Classification Study, 
Schedule 6 at 262 (1960) (Study) also sheds light on the competing 
TSUS items. The Study indicates that item 661.35 is derived from 
part of paragraph 353 of Schedule 3, Tariff Act of 1930. That para- 
graph provided, inter alia, for articles having as “an essential fea- 
ture an electrical element or device, such as * * * refrigerators.” See 

7The court makes no decision as the the classification of temperature controlled containers not predominantly 


used for refrigeration. 


8No relative specificity analysis is necessary because only one TSUS item applies. See TSUS General Headnote 
10(c). The potentially conflicting item is eliminated by headnote 1. 
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also Summaries, Vol. 3, Schedule 3, Part 3 at 85 (1948). The Study 
at 178-79 also indicates that item 640.30 was derived from 
paragraphs 305, 328, 339, and 397 of the Tariff Act of 1930; none of 
these paragraphs appears to cover articles with electric elements. 
Thus, the Study supports the plain meaning of the headnote; that 
is, containers with eiectricai elements for temperature control are 
not covered by item 640.30. 


2. Legislative History 


Although not phrased in this manner, plaintiff's basic argument 
is that Congress intended to exempt all types of reusable containers 
of this size from duties, whether they are refrigerated or not, and, if 
the words of the statute do make the refrigerated containers at is- 
sue dutiable by excluding them from item 640.30, this was a draft- 
ing mistake. 

At the court’s request the parties have set forth at great length 
the legislative history of the container duty exemption reflected in 
special classification item 911.80, TSUS. Such history reveals that it 
was clearly the intent of Congress to provide some relief from rec- 
ord keeping and other administrative tasks to both the container in- 
dustry and Customs. The administrative burdens and the cost of de- 
ciding when certain reusable containers were diverted to domestic 
use (thus, becoming dutiable), as opposed to remaining in interna- 
tional commerce, were too great. See 19 U.S.C. § 1322(a) (1988) and 
19 C.F.R. 10.41a (1989) (instruments of international traffic not sub- 
ject to duties).° 

The problem for plaintiff is that there is very little which indi- 
cates just how far Congress wanted to go in providing relief from 
tracking containers, particularly those as valuable as the tempera- 
ture controlled containers at issue. Before coming to the conclusion 
that Congress did not mean what it apparently said, the court 
would need to find the legislative history very explicit as to intent. 
See Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837, 842-45 (1984); Watt v. Alaska, 451 U.S. 259, 266-67 
(1981). 

The best that can be said of the legislative history, in plaintiff's 
behalf, is that one witness at legislative hearings appears to have 
spoken of an earlier version of the finally enacted legislation as if it 
were to cover refrigerated containers. Leather Apparel and Miscel- 
laneous Bills: Hearings before the Subcommittee on Trade of the 
Committee on Ways and Means, House of Representatives, 96th 
Cong., 2d Sess. 97 (1984). (Note the statement of Mr. Armstrong of 
the U.S. Maritime Administration.) Despite the parties’ arguments, 
the court finds nothing else in the legislative history that sheds 
light on this matter. Neither the sponsoring Congressman nor a 


®The fact of diversion to domestic use was stipulated for purposes of this test case. Plaintiff's Opening Brief 
(post-trial) at 26, note 2 and Defendant's Post-trial Brief at 2, note 1. 
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committee report ever described the predecessor bills, or the one fi- 
nally enacted, as covering refrigerated containers. 

That those supporting or opposing legislation make statements as 
to their interpretation of legislation appears a weak basis on which 
to conclude that the words of the statute do not mean what they 
say. Statements at hearings should not be imputed wholesale to the 
enacting Congress. See Allen v. State Bd. of Elections, 393 U.S. 544, 
568-69; United States v. Public Utilities Comm’n, 345 U.S. 295, 319 
(1953) (Jackson, J., concurring). It is quite possible that had the leg- 
islation been drafted to accomplish plaintiffs ultimate goal, success- 
ful opposition would have emerged. 

In this case the legislative history is simply too tenuous and the 
headnote is simply too clear for the court to assume that a drafting 
error occurred. Without legislative history that clearly supports 
plaintiff's view of legislative intent, the court must presume that 
Congress knew what the law was and what would be necessary to 
change it. Thus, the plain language controls.!° 

Judgment shall be entered for defendant in accordance with this 
opinion. 





(Slip Op. 90-29) 
ICI Wortpwipe, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 89-06-00378 
{Equal Access to Justice Act Fees Awarded to Applicant.] 


(Decided March 27, 1990) 


Leonard M. Fertman for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, Commercial Litigation Branch, International Trade Field Office (Mark S. 
Sochaczewsky) and Chi S. Choy, United States Customs Service, for defendant. 


OPINION AND ORDER 


Restani, Judge: Pursuant to Rule 68 of this court, counsel for ICI 
Worldwide, Inc. (applicant) has applied for attorneys’ fees and other 
expenses under the Equal Access to Justice Act, 28 U.S.C. § 2412(d) 
(1982 & Supp. V 1987) (EAJA). The applicant imported Halloween 
costumes, which the United States Customs Service (Customs) clas- 
sified as “wearing apparel’ under item 384.94 of the 1987 Tariff 
Schedules of the United States (TSUS). The applicant protested, al- 
leging that the merchandise was properly classifiable as either “toy 

10Plaintiff also argues that the new Harmonized Code provision for “containers” covers refrigerated contain- 
ers. This may be so, but the Harmonized Code does not control the classification of these entries. Although the 
legislative history of the new code does reflect a general intent to adhere to past tariff treatment, it also admits 
of the possibility of some variation. Omnibus Trade and Competitiveness Act of 1988, Implementation of Harmo- 
nized Tariff Schedule, H. Conf. R. No. 576, 100th Cong., 2d Sess. 548, reprinted in 1988 U.S. CODE CONG. & AD- 


MIN. NEWS 1581-83. In the face of plain statutory language, however, the intent of a later Congress is, for the 
most part, irrelevant. 


U.S. COURT OF INTERNATIONAL TRADE 13 


figures” under TSUS item 737.40 or “toys” under TSUS item 
737.98. These protests were denied on the basis that the merchan- 
dise consisted of ‘adult costumes” which, ipso facto, were consid- 
ered to be wearing apparel. This action was filed challenging denial 
of the protests. 

Prior to taking any action on the protests at issue Customs issued 
Headquarters Ruling Letter 082626 (Sept. 29, 1988)! which states in 
relevant part: 


there is no reasonable basis for distinguishing between adult 
and children’s Halloween costumes of the same class or kind. 
These are costumes which are flimsily constructed and possess 
no significant utilitarian value. They are chiefly used for 
amusement by children and adults who wear them for Hallow- 
een festivities. These costumes are distinguishable from theatri- 
cal costumes or religious and folk-life regalia which are de- 
tailed, well-constructed, and intended for a specific use other 
than mere amusement. 


Id. at 2 [emphasis in original]. 

Applicant asserts that there are no relevant distinctions between 
the merchandise discussed in the ruling letter and that at issue 
here. Defendant claims otherwise, but in its answer in this case it 
“[A]ldmits that a Customs Service Headquarters Ruling issued sub- 
sequent to the date of importation reached a different conclusion 
with respect to the classification of the merchandise covered by the 
ruling.” Its only explanation of why the ruling does not apply is 
that the costumes discussed in the ruling letter were not “full body” 
costumes. Defendant’s Response to Plaintiff's Application for Fees 
and Other Expenses at 8. The significance of such a distinction 
eludes the court, and defendant has not argued that the costumes 
are other than flimsy, inexpensive, and without significant value 
except as amusing Halloween items.? These would appear to be the 
relevant factors. 

Thus, the record here indicates that, despite a headquarters rul- 
ing letter on point asserting that the distinction Customs was draw- 
ing between adult and children’s costumes was unreasonable, Cus- 
toms denied the protests based on the “unreasonable” distinction. 
Under these facts the court cannot find Custom’s position substan- 
tially justified, nor do any special circumstances exist which would 
prevent an award of fees. 

While the case of Traveler Trading Company v. United States, 13 
CIT ——, 713 F. Supp. 409 (1989) involves the very ruling discussed 
here and also resulted in an award of fees, the decision here is 
based on the record of this action, not on the record in Traveler. The 
discussion of the law in this area found in Traveler is relevant, how- 
ever, and the court refers the reader to sections I and II of that 
opinion. See 713 F. Supp. at 411-13. Because Custom’s conduct in 


1Apparently a ruling on the same question but analyzed under the Harmonized Tariff System was issued under 
the same number on December 21, 1988. 


2In its answer defendant admitted that the Halloween costumes are “inexpensive” and of “man-made fiber.” 
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denying the protests was unjustified, the fees and expenses of this 
action are to be awarded even though defendant admitted liability 
in its answer to the complaint herein. Defendant’s reasonable litiga- 
tion conduct does not change the agency’s prior conduct. Plaintiff 
should not have been put to the expense of commencing a lawsuit. 
See id. at 413. 

Defendant does not object to applicant’s list of expenses or fee 
causing activity but it does object to the claimed rate of $250 per 
hour, for 9.5 hours of work performed, and cites EAJA’s $75 per 
hour limit, “unless the court determines that an increase in the cost 
of living or a special factor, such as the limited availability of quali- 
fied attorneys for the proceedings involved, justifies a higher fee.” 
28 U.S.C. § 2412(d\(2A). The Court of Appeals for the Federal Cir- 
cuit apparently has not adopted a position that cost of living in- 
creases are to be automatically awarded based on the amount of 
time passed since enactment of the EAJA. Cf. Oliveira v. United 
States, 827 F.2d 735, 743-44 (Fed. Cir. 1987). Furthermore, this case 
was resolved promptly. Therefore, its length could not occasion a 
cost of living increase to the statutory hourly rate. As the applicant 
made no showing of special circumstances the award is limited by 
the statutory $75 rate. Accordingly, the applicant is awarded 
$187.55 in expenses and $712.50 in fees. 





(Slip Op. 90-30) 


SHarp Corp. AND SHARP ELECTRONICS CorP., PLAINTIFFS UV. 
Unitep STATES, ET AL., DEFENDANTS 


Court No. 86-10-0129¢ 


OPINION 


Plaintiff seeks a rehearing of the opinion and order of this Court dated November 
15, 1989, based upon alleged misrepresentations made by the government concerning 
certain administrative reviews of an antidumping duty order. 

Held: Plaintiff has failed to meet the requirements for a rehearing; judgment for 
defendant. 


(Decided March 28, 1990) 


Donovan, Leisure, Newton and Irvine (Peter J. Gartland and Thomas R. Trow- 
bridge ITT) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. 
Davidson), for defendant. 


Muscrave, Judge: Plaintiffs Sharp Corporation and Sharp Elec- 
tronics Corporation (“Sharp”) have petitioned the Court for a re- 
hearing of this Court’s opinion and order of November 15, 1989 (see 
Slip Op. 89-160), denying its petition for writ of mandamus, and dis- 
missing its complaint for failure to state a claim. 
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In the pleadings and during oral argument, plaintiff stressed that 
the International Trade Administration of the U.S. Department of 
Commerce (‘““Commerce’’) had made misrepresentations concerning 
the conduct of ongoing administrative reviews relevant to this ac- 
tion. Commerce, so plaintiff claims, misrepresented the status of 
those reviews not only to this Court, but to the Court of Appeals for 
the Federal Circuit. These circumstances are alleged to fully justify 
a rehearing. 

Sharp’s allegations center on the fifth, sixth and seventh adminis- 
trative reviews of Treasury Decision 71-76, an outstanding an- 
tidumping duty order covering television receiving sets, both mono- 
chrome and color, exported to the United States from Japan at less 
than fair value. See 36 Fed. Reg. 4597 (March 10, 1971). By letter 
dated August 13, 1986, Commerce requested additional information 
to assist in the selection of appropriate home market comparison 
models for those reviews, informing Sharp that failure to provide 
such data would result in the use of best information available 
(“BIA”). 

Sharp responded on September 12, 1986 by invoking Matsushita 
Electric Industrial Co. v. United States, 10 CIT 547, 645 F. Supp. 
939 (1986), in which this Court (Judge Rao) enjoined Commerce 
from conducting further administrative reviews until a final deter- 
mination had been made regarding revocation of T.D. 71-76 with 
respect to Matsushita.' Claiming that the circumstances in its case 
were identical to those in Matsushita, Sharp requested Commerce 
to refrain from conducting further administrative reviews until a 
decision on revoking the antidumping order had been reached. 

Commerce answered this request by letter dated September 22, 
1986. Noting that no informational responses were received from 
Sharp, even after an extension of time had been granted for Sharp 
to provide the information, Commerce determined to use best infor- 
mation available for assessing the fifth, sixth and seventh round ad- 
ministrative reviews. Shortly thereafter, plaintiff filed its complaint 
with this Court. 

Sharp’s position in this motion for a rehearing relies on purport- 
edly conflicting statements relating to the fifth, sixth and seventh 
administrative reviews made by Commerce after the letter of Sep- 
tember 22, 1986 noted above. Citing a sworn statement by an em- 
ployee of Commerce, Sharp claims that Commerce—instead of pro- 
ceeding with BIA on the fifth through seventh reviews—had instead 
suspended the reviews, thereby contradicting—and countermand- 
ing—the course of action contemplated in the September 22nd 
letter. 

Based on this alleged misrepresentation, plaintiff asserts that the 
Court of Appeals for the Federal Circuit was deceived into vacating 
the preliminary injunction which this Court (Judge Rao) has issued 


IThis preliminary injunction was reversed by the Court of Appeals for the Federal Circuit in Matsushita Elec- 
tric Industrial Co. v. United States, 823 F.2d 505 (Fed. Cir. 1987). 
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on March 5, 1987.2 The court based its decision to vacate, claims 
plaintiff, on a finding that Sharp suffered no “irreparable injury” 
by having to comply with Commerce’s request for additional infor- 
mation. This finding, in turn, was apparently based on Commerce’s 
suspension of two of the three review rounds noted above. “[A]t the 
time when the CIT issued the preliminary injunctions in Toshiba 
and Sharp, Commerce was only asking Toshiba and Sharp to re- 
spond to a single questionnaire covering a one year time period.” 
Sharp Corp., et al. and Toshiba Corp., et al. v. United States, 837 
F.2d 1058, 1063 (Fed. Cir. 1988).2 Thus, plaintiff argues, if Com- 
merce had acknowledged that all three reviews were, in reality, 
ongoing, the Court of Appeals would have reached a different con- 
clusion, to wit: that compliance with Commerce’s requests constitut- 
ed “irreparable injury,” and would have left intact the preliminary 
injunction. 

Following the appeals court’s reversal of that injunction, Com- 
merce then stated it would “not complete the sixth, seventh or 
eighth reviews, or that part of the fifth review covering the post- 
tentative period, prior to making its revocation decision as to plain- 
tiffs * * * plaintiffs will only have to provide data for one post-ten- 
tative period prior to the final decision on revocation.” Defendants’ 
Memorandum in Opposition to Plaintiffs’ Motion for Issuance of 
Writ of Mandamus at 6 (May 20, 1988). 

In the parties’ Joint Status Report of July 13, 1989, Commerce 
again announced that no further action would be taken with regard 
to the sixth and seventh reviews, as well as the eighth and tenth, 
unless Sharp’s request for revocation was denied. Joint Status Re- 
port at 4. 

Plaintiff asserts that these statements by Commerce were “all a 
charade.” Plaintiffs Petition for Rehearing at 8. On November 3, 
1989 (11 days before the Court issued Slip Op. 89-160), Commerce 
published a notice of Preliminary Results in the fifth through sev- 
enth administrative reviews, stating it had used BIA because 
“Sharp failed to provide supplementary model match data that we 
requested * * *.” 54 Fed. Reg. 46434. In effect, then, Sharp claims 
that notwithstanding the representations made to both Courts, 
Commerce had never suspended those three reviews; that the re- 
views had, in fact, been proceeding all along. Therefore, argues 
Sharp, at the time when the Court of Appeals considered vacating 
the preliminary injunction, Commerce had not mooted its demands 

2The order enjoined Commerce from conducting any administrative reviews covering rounds after the date of 
tentative revocation (August 18, 1983, see 48 Fed. Reg. 37508), and from taking any other actions inconsistent 
with finalizing the revocation decision regarding T.D. 71-76. See Sharp Corp. and Sharp Electronics Corp. v. Unit- 
ed States, et al., 11 CIT 434 (1987). 
Judge Rao issued a similar injunction in Toshiba Corp., et al. v. United States, et al., 11 CIT 141, 657 F. Supp. 


534 (1987), which was vacated by the Court of Appeals in Sharp Corp., et al., and Toshiba Corp., et al. v. United 
States, et al., 837 F.2d 1058 (Fed. Cir. 1988). 

3Commerce assured the appeals court, as they did this Court, that only an “update” review, at that point cover- 
ing the seventh round, would be conducted prior to finalizing a decision on revocation of T.D. 71-76 as to Sharp. 
Thus, “(t]he costs associated with responding to questionnaires and permitting verification in a single administra- 
tive review do not constitute irreparable harm of sufficient magnitude to warrant issuance of a preliminary in- 
junction.” Proposed Findings of Fact and Conclusions of Law at 7 (October 30, 1986). 


U.S. COURT OF INTERNATIONAL TRADE 17 


for information relating to those three review rounds. Since the 
court reversed the injunction on a finding of no irreparable injury, 
which was premised on the belief that two of those three rounds 
had been suspended, the appeals court was misled into vacating the 
preliminary injunction; thus, Sharp maintains that this Court, con- 
strained by the appellate reversal, was improperly influenced by 
the government’s misrepresentations. Had Commerce been straight- 
forward with this Court and the appeals court, asserts Sharp, the 
result would have had to have been different. Because Commerce’s 
misleading assertions are equivalent to errors or irregularities in 
the trial, see W.J. Byrnes & Co., Inc. v. United States, 68 Cust. Ct. 
358, C.R.D. 72-5 (1972), a rehearing is claimed to be appropriate. 

The government opposes plaintiffs’ motion by asserting that 
Sharp’s version of events is plagued by distortions and omissions; 
that Sharp’s current lamentations concerning continuing adminis- 
trative reviews are premature; and that the petition fails to satisfy 
the stringent requirements for a rehearing. 

Disputing Sharp’s characterization of statements made by Com- 
merce concerning the fifth, sixth and seventh reviews, the govern- 
ment argues that its representations were neither inaccurate nor 
misleading. Commerce claims to have suspended those reviews in 
order to devote limited resources to finalizing a decision with re- 
spect to revocation of the 1971 antidumping order. 

The government maintains that Commerce never assured this 
Court, or the Court of Appeals for the Federal Circuit, that any de- 
cisions made by Commerce regarding the fifth, sixth and seventh‘ 
reviews would not be reinstated following the final decision on revo- 
cation. In other words, defendant claims that Commerce put Sharp 
on notice that use of BIA for those three rounds would follow the 
revocation decision. Merely because those rounds were suspended 
during the formulation of the final decision on revocation did not 
preclude Commerce from relying on BIA, in accordance with its 
September 22, 1986 letter, once the revocation decision issued, ar- 
gues defendant. 

During oral argument, government counsel attempted to explain 
the apparent appearance of misrepresentation in this case. The pre- 
liminary results of the fifth, sixth and seventh review rounds were 
published concurrently with the final determination not to revoke 
T.D. 71-76 with respect to Sharp. See 54 Fed. Reg. 46434 and 54 
Fed. Reg. 46436 (November 3, 1989). Although the revocation deci- 
sion had, in fact, been reached at the time the final results of the 
second review were published (see 54 Fed. Reg. 35517 (August 28, 
1989)), Commerce delayed publication by almost three months. At 
oral argument, government counsel explained that the revocation 

4The appeals court reversed the preliminary injunction based on the lack of “irreparable injury” in having to 
comply with the request for information covering the seventh round. This finding appears to contradict the gov- 
ernment’s statement that “[iJn the early phases of this litigation, the “update” review for Sharp was the seventh 
review. By the time the appellate court vacated the injunction improperly obtained by Sharp, the seventh review 


period was no longer the most recent period, and the ninth review became Sharp's ‘update’ review.” (Emphasis 
supplied.) Defendant’s Opposition to Plaintiff's Petition for Rehearing at 4, n.3. 
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decision had “fallen through the cracks.” Such oversight seems un- 
fathomable, given that the revocation decision formed the grava- 
men of Sharp’s action. 

Indeed, the simultaneous publication of the preliminary results 
for the three reviews and the final decision not to revoke lends 
credence to Sharp’s assertion that Commerce had been assessing 
the review rounds all along, rather than suspending them, while fi- 
nalizing a decision on revocation. To comport with their earlier 
statements, Commerce should have first published the final decision 
not to revoke, and thereafter reinstated the use of BIA to reach the 
preliminary results of the fifth, sixth and seventh administrative 
reviews. 

Moreover, the delays in this action by Commerce in fulfilling its 
statutory responsibilities under the antidumping laws trouble this 
Court. In order to revoke an antidumping order, the Secretary of 
Commerce may publish a notice of tentative revocation following a 
period of no sales at less than fair value (“LTFV”) for at least two 
years following the date of publication of the order. 19 C.F.R. 
§ 353.54(b) (1988). Following administrative reviews of the periods 
up to date of tentative revocation, and one “update” review, all 
which must indicate that no LTFV sales have occurred, the Secreta- 
ry may determine that final revocation is warranted. 19 C.F.R. 
§ 353.54(f).5 

As noted earlier, the notice of tentative revocation was published 
on August 18, 1983. 48 Fed. Reg. 37508. Preliminary results of the 
second review, covering the period April 1, 1980 through March 31, 
1981, were also published the same day. 48 Fed. Reg. 37506. Inexpli- 
cably, preliminary results of the second review were “republished” 
on August 30, 1988 (more than five years after the initial publica- 
tion). 53 Fed. Reg. 33164. Final results of this review period were 
eventually published on August 28, 1989 (yielding dumping margins 
of .86%). 54 Fed. Reg. 35517. Thus, over six years elapsed between 
the preliminary and final results of the second round review. 

Additionally, the decision not to revoke T.D. 71-76 with respect to 
Sharp appeared on November 3, 1989, see 54 Fed. Reg. 46436, near- 
ly 51 months after the notice of tentative revocation. 

Despite these delays and the seemingly inconsistent statements 
made by Commerce, Sharp failed to bring Commerce’s alleged mis- 
representations to the Court’s attention at the time the decision not 
to revoke was published. Given that this notice issued 11 days 
before Sharp’s petition for a writ of mandamus was denied and its 
case dismissed, plaintiff had an opportunity to present its concerns 
to the Court at that time. Even though Commerce delayed publica- 
tion of the final decision not to revoke from August until November 
of 1989, the Court doubts whether Sharp would have voiced its alle- 


S5alithough 19 C.F.R. § 353 (1988) has been superseded by 19 C.F.R. § 353 (1989), the former regulations gov- 
erned Commerce's actions during periods relevant to this case. 


6Final results of the second review period for other Japanese exporters of television receivers were published 
over four years earlier. See 50 Fed. Reg. 24278 (June 10, 1985). 
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gations at that earlier juncture, having apparently felt no need to 
do so at the time the decision was published. 

Therefore, despite the troubling behavior by Commerce, the Court 
finds that grounds for a rehearing are not present in this action. 
Plaintiffs’ grievances do not resemble an error or irregularity at tri- 
al, see W..J. Byrnes, 68 Cust. Ct. at 358, nor do they constitute “new 
evidence which was not available, even to the diligent party, at the 
time of trial * * *.” Sharp Electronics Corp. v. United States, Slip 
Op. 90-1 at 3 (January 4, 1990). As noted earlier, any dissatisfaction 
with statements made by Commerce could have been brought to the 
Court’s attention by Sharp prior to the issuance of Slip Op. 89-160. 
Therefore, granting plaintiff's motion would merely subject the 
Court to a reconsideration of previous arguments, an impermissible 
result under current precedents. See Bomont Industries v. United 
States, 13 CIT ——, ——, 720 F. Supp. 186, 188 (1989); RSI (India) 
Put., Ltd. v. United States, 12 CIT ——, ——, 688 F. Supp. 646, 647 
(1988); W.Y. Moberly, Inc. v. United States, 10 CIT 497, 498 (1986). 

The Court also notes that it cannot retain jurisdiction of an ac- 
tion simply to “wait and see what will happen” with the final re- 
sults of the fifth, sixth, and seventh administrative reviews, as 
urged by Sharp at oral argument. 

Finally, Sharp will have every opportunity to contest (on 
whatever grounds it may perceive) the final results of the three ad- 
ministrative reviews when Commerce publishes those final results. 
The proper challenge is then a new action under 28 U.S.C. § 1581(c), 
not an indefinite continuance of an action under § 1581(i) for which 
no relief can be granted. 

Therefore, plaintiffs’ motion for a rehearing is denied, and the 
Court’s order of November 15, 1989, denying the petition for man- 
damus and dismissing this action, is reaffirmed. 





(Slip Op. 90-31) 


Bomont INDUSTRIES, PLAINTIFF v. UNITED STATES, DEFENDANT, AND ASAHI 
CHEMICAL INDUSTRY Co., LTD., INTERVENOR-DEFENDANT 


Court No. 86-05-00557 


[Results of remand to International Trade Administration affirmed; action 
dismissed. } 


(Decided March 28, 1990) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart and Geert De Prest) 
for the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. Da- 
vidson); and Office of the Chief Counsel for Import Administration, U.S. Department 
of Commerce (Tina M. Stikas), of counsel; for the defendant. 

Barnes, Richardson & Colburn (James S. O’Kelly, Matthew T. McGrath and Jack 
M. Simmons, III) for the intervenor-defendant. 
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MEMORANDUM 


AquliLino, Judge: In this action, the court granted in part and de- 
nied in part plaintiff's motion for judgment on the agency record 
per slip op. 89-94, 13 CIT ——, 718, F. Supp. 958, rehearing denied, 
slip op. 89-125, 13 CIT ——, 720 F. Supp. 186 (1989), familiarity 
with which is presumed. Pursuant thereto, the matter was ordered 
remanded to the International Trade Administration, U.S. Depart- 
ment of Commerce (“ITA”) for further proceedings as to alleged 
transshipments of the merchandise under consideration. That is, 
the petition below contained allegations concerning nylon impres- 
sion fabric produced in Japan and transshipped through West Ger- 
many to the United States. After review of the administrative rec- 
ord in conjunction with plaintiff's motion, the court concluded that 
the ITA had failed to verify on its own, as required by 19 U.S.C. 
§ 1677e(a) (1984), the information developed on those allegations 
and upon which it relied. Otherwise, the agency’s final negative 
dumping determination reported at 51 Fed. Reg. 15,816 (April 28, 
1986) was affirmed. 

The ITA has filed with the court the results of the proceedings on 
remand which state (at page 3): 


In accordance with the Court’s instructions, we selected for ver- 
ification a Japanese trading company that purchased NIF from 
Asahi and resold it to its subsidiary in the FRG during the peri- 
od of investigation. In the FRG, we selected for verification the 
Japanese trading company’s subsidiary, as well as two of the 
subsidiary’s West German customers. We conducted on site ver- 
ifications in Japan and the FRG during the week of October 
2-6, 1989. We requested and were shown sales invoices, ship- 
ping documents, export files and contract ledgers for the period 
under investigation, which confirmed that all shipments of NIF 
were made either within the FRG or to countries other than 
the United States. As a result, Asahi’s statement in its ques- 
tionnaire response (and the supporting affidavits) that its mer- 
chandise subject to the investigation was not transshipped 
through the FRG to the United States is verified as being 
accurate. 


Plaintiff's response has been to interpose a motion for further re- 
mand proceedings based upon its written Response in Opposition to 
the Remand Results Reached by the International Trade Adminis- 
tration.! The response repeats a comment made to the agency dur- 
ing remand, namely, that the “investigation, because no additional 
verification of Asahi was conducted, does not exclude the possibility 
that additional sales were made via a second trading company.” Jd. 
at 9; remand record document 32 at 4-5. In effect, the plaintiff 
agrees that the ITA properly verified the transactions referred to 
originally in the affidavits provided by Asahi. And it ‘“‘does not dis- 


1This response sets forth plaintiff's position with sufficient clarity to make grant of its accompanying motion 
for oral argument unnecessary. 
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pute that 19 U.S.C. § 1677e does not necessarily require ITA to veri- 
fy every reported sale, and that verification of a sample of sales 
may be sufficient.” Plaintiff's Response, p. 10. Rather, it clings to 
the concept that transactions occurred other than those now veri- 
fied and, on remand, they should have been investigated by the 
ITA. 

Clearly, the agency was at liberty on remand to conduct further 
investigation, but, on the record developed, little more than surmise 
existed (or exists) in support thereof. Cf. Asociacion Colombiana de 
Exportadores de Flores v. United States, 13 CIT ——, ——, 704 F. 
Supp. 1114, 1117 (1989) (“[s]peculation is not support for a finding of 
failure to verify”). That is, the court has reviewed the record, which 
shows that the ITA has now verified in an acceptable manner the 
nature of sales of Asahi merchandise to West Germany. It also 
shows substantial evidence in support of the ITA’s conclusion that 
that merchandise was not transshipped to the United States. It does 
not show evidence tending to support plaintiffs belief that other 
shipments of Asahi merchandise to Germany were intended from 
the outset for shipment to this country. 

Of course, verification is like an audit, the purpose of which is to 
test information provided by a party for accuracy and completeness. 
Normally, an audit entails selective examination rather than test- 
ing of an entire universe. Hence, evasion is a common possibility, 
but only when audits uncover facts indicating the actuality thereof 
are auditors compelled to search further. The ITA’s verification on 
remand herein did not point to evasion. 

The court’s slip op. 89-94 recited the fact uncovered during the 
ITA’s original investigation that inked, as opposed to uninked, 
Asahi nylon impression fabric had been shipped from West Germa- 
ny to the United States. See 13 CIT at ——, 718 F. Supp. at 963. 
While not disputing that “the class or kind of merchandise included 
in the scope of the investigation as described in the notice of initia- 
tion covered uninked fabric only,”? the plaintiff argues that 


issues with regard to the class or kind of merchandise included 
in the scope of the investigation are distinct from issues with 
regard to the country of origin. All uninked fabric of Japanese 
origin exported to the United States is properly subject to the 
pe This of course includes any Japanese fabric transshipped 
through Germany. Inking in Germany would remove the prod- 
uct from the reach of the investigation only if this process con- 
stituted such a substantial transformation so as to change the 
country of origin from Japan to West Germany. 3.5” Microdisks 
and Coated Media Thereof from Japan, 54 Fed. Reg. 6433, 6435 
(Dep’t Comm. 1989) (‘Determinations of ‘class or kind’ and the 
country-of-origin involve two separate inquiries.”); Calcium 
Pantothenate from Japan, 45 Fed. Reg. 59,933 (Dep’t Comm. 
1989) (“For dumping purposes transshipped merchandise is 


2Plaintiff's Response, p. 13 (emphasis in original). 
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within the scope of the finding, unless the merchandise has un- 
dergone substantial transformation or reprocessing which re- 
sults in a product with a new character or use.’’)* 


The ITA rejected plaintiff's position, essentially on the ground 
that the remand did not encompass the question of substantial 
transformation of the uninked merchandise. Now, the defendant 
not only relies on this point but also argues, among other things, 
that inked nylon impression fabric was specifically determined to 
be beyond the scope of the investigation‘ and that the Court of In- 
ternational Trade has sustained antidumping determinations that 
deviate from substantial transformation principles applied by the 
Customs Service, citing Royal Business Machines v. United States, 1 
CIT 80, 507 F. Supp. 1007 (1980, and Roquette Freres v. United 
States, 7 CIT 88, 583 F. Supp. 599 (1984). 

This stance is sustainable. Not only did the ITA comply with the 
order of remand, albeit in the narrowest manner permissible, it car- 
ried out its responsibilities in accordance with law, and the results 
on remand are supported by substantial evidence on the record. 
Moreover, the court points out in conclusion that to transship is 
merely to transfer for further transportation from one ship or con- 
veyance to another. If this is the phenomenon the plaintiff com- 
plains of, no basis for the complaint has been developed, and judg- 
ment must therefore enter in favor of the defendant. 





(Slip Op. 90-32) 


Armco INc., GEORGETOWN STEEL Corp., AND RariTAN River STEEL Co., 
PLAINTIFFS uv. UNITED STATES, DEFENDANT, AND AMALGAMATED STEEL 
MILLs, BERHAD, DEFENDANT-INTERVENOR 


Court No. 88—05-00381 
[Remanded] 


OPINION 


Malaysian wholly-owned marketing subsidiary of Malaysian parent steel manu- 
facturing company received abatements from Malaysian taxes on its income in previ- 
ous year from exports to the United States of carbon steel wire rod manufactured by 
parent. By the time of the countervailing duty investigation of these abatements, 
parent had shifted exporting activity from subsidiary to itself, so that at the time it 
was receiving the abatements, subsidiary was no longer exporting the product, and 
though parent was exporting the product, it was claimed that it was not directly re- 
ceiving the abatement benefits. Commerce Department found on this basis that 
neither company received countervailable benefits. Held: Parent, because of its com- 
plete ownership of and intimate control over subsidiary, benefitted from subsidies re- 


3]d. at 14 (emphasis in original). 


4Citing Antidumping; Nylon Impression Fabric From Japan; Final Determination of Sales at Not Less Than 
Fair Value, 51 Fed. Reg. 15, 816 (April 28, 1986). 
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alized by subsidiary on previous exports to U.S.; parent’s current exports of the prod- 
uct to the U.S. thus are subject to countervailing duties. Remanded. 

Malaysian parent manufacturer of carbon steel wire rod exported to U.S. received 
depreciation rates of 14-16% on its equipment and machinery under Malaysian law, 
resulting in useful life of six years for such assets; Department of Commerce, though 
having in the past adopted 15-year useful life for such assets, refused to investigate 
whether 6-year period accurately reflected useful life of assets at issue. 

Held: Because of Department’s refusal to investigate this issue, its determination 
that depreciation rates did not confer countervailable benefit is not supported by 
substantial evidence on record. Remanded. 


(Decided March 29, 1990) 


Wiley, Rein & Fielding (Charles Owen Verrill, Jr. and Alan H. Price), for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis) for the defendent. 

Willkie, Farr & Gallagher (Christopher A. Dunn), for defendant-intervenor. 


BACKGROUND 


MuscraVvE, Judge: The plaintiffs in this action are United States 
manufacturers of carbon steel wire rod. The defendant-intervenor 
Amalgamated Steel Mills, Berhad (““A.S.M.”) is a Malaysian compa- 
ny that manufactures carbon steel wire rod and has at times ex- 
ported this product to the United States. At the time of the investi- 
gation in this case it was the only Malaysian producer of steel wire 
rod. The plaintiffs filed a countervailing duty petition with the De- 
partment of Commerce (“Department”) on September 3, 1987 in 
which they asserted that Malaysian companies exporting carbon 
steel wire rod to the United States received from the Malaysian 
Government “bounties or grants” with relation to those exports, 
within the meaning of the United States countervailing duty stat- 
ute, 19 U.S.C. § 1303 (1988). In its Final Affirmative Countervailing 
Duty Determination,' published on April 18, 1988, the plaintiffs as 
conferring countervailable benefits did confer such benefits, that 
some of the programs did not, and that some of the programs were 
of a countervailable nature but were not used by Malaysian produc- 
ers or exporters of carbon steel wire rod during the relevant period 
of the Department’s investigation (calendar year 1986). The Depart- 
ment derived a net rate of the countervailable subsidies received by 
Malaysian producers and exporters of carbon steel wire rod of 17.71 
percent ad valorem. 

In the present action before this Court, the plaintiffs contest two 
specific negative findings made by the Department with regard to 
programs included by the Department in the latter two of these 
three categories. First, the plaintiffs challenge the Department’s 
finding that during the period of the Department’s investigation, no 
Malaysian producers of carbon steel wire rod used benefits availa- 
ble from the Malaysian Government under Section 29 of the Invest- 

153 Fed. Reg. 13,303 (1988). The Commerce Department’s notice of its Initiation of Countervailing Duty Investi- 


gation in this case is printed at 52 Fed. Reg. 36,601 (1987). The Department’s Preliminary Negative Counter- 
vailing Duty Determination is printed at 53 Fed. Reg. 3413 (1988). 
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ment Incentives Act of 1968, as amended in 1983 (“Section 29”). 
Section 29, at all times relevant in this action, made available to 
most Malaysian companies an abatement of Malaysian taxes in the 
amount of five percent of the f.o.b. value of a company’s export rev- 
enues in a taxable year. Second, the plaintiffs contest the Depart- 
ment’s determination that tax depreciation allowances for plant fa- 
cilities available under Section 3 of the Investment Act of 1967, 
which allowances the plaintiffs allege to exceed the useful lives of 
the assets depreciated, did not confer countervailable bounties or 
grants. The plaintiffs assert A.S.M. received benefits under these 
two programs that should have been found by the Department to be 
countervailable. The plaintiffs move this Court to reverse these two 
negative findings of the Department and to remand this case to the 
Department for a redetermination. 


SecTION 29 Tax ABATEMENTS 


According to the Department’s Preliminary Negative Counter- 
vailing Duty Determination in this matter,? Section 29 of the Ma- 
laysian Investment Incentives Act of 1968 (hereinafter Section 29), 
by an amendment effective in 1984, made available to most Malay- 
sian manufacturing companies a flat deduction from taxable in- 
come of five percent of the f.o.b. value of export revenues in a taxa- 
ble year. This deduction applied to tax returns filed in the assess- 
ment years 1985 and 1986. The Promotion of Investments Act of 
1986, effective January 1, 1986, repealed the Investment Incentives 
Act of 1968, retaining the tax abatement of five percent of the 
amount of export sales but limiting the availability of the abate- 
ment to resident trading and agricultural companies (as opposed, 
presumably, to manufacturing companies). 

The source of the dispute between the plaintiffs and the defend- 
ants as to whether the defendant A.S.M. received countervailable 
benefits under Section 29 lies partly in the methods of tax assess- 
ment and payment in Malaysia and partly in the corporate struc- 
ture and operations of A.S.M. and its subsidies . Pursuant to the 
Malaysian tax methodology, Malaysian companies pay Malaysian 
income taxes in the year after the fiscal year in which the underly- 
ing income was earned. Correspondingly, the companies also receive 
any tax credits or deductions in the later year. Angkasa Marketing, 
Berhad (“Angkasa”), a wholly-owned marketing subsidiary of 
A.S.M., exported to the United States in 1984 and 1985 wire rod 
manufactured by the parent company A.S.M. At the time of the 
events in this case, Angkasa was the only Malaysian exporter to the 
United States of steel wire rod. In 1986, the year of the Depart- 
ment’s investigation at issue, Angkasa claimed the Section 29 tax 
abatement, based on its 1985 exports to the United States, against 
Malaysian taxes on its 1985 income. At the beginning of 1986, the 


253 Fed. Reg. at 3415. 
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activity of exporting the wire rod products was transferred from 
Angkasa back to the parent A.S.M. 

In March 1986 the plaintiffs in the present action filed a counter- 
vailing duty complaint concerning these tax benefits claimed by 
Angkasa against the taxes it paid in 1985 on its 1984 income. In its 
preliminary determination of this complaint, the Department found 
that the Section 29 benefits received by Angkasa on its 1985 returns 
were countervailable, but that because of Angkasa’s particular tax 
and income situation in 1985, the benefits actually realized were 
not sufficiently large to warrant the imposition of countervailing 
duties on Angkasa’s exports to the United States. 51 Fed. Reg. 
20,324, 20,326 (1986). 

On September 3, 1987 the plaintiffs filed with the Department 
the countervailing duty petition at issue in the present case. Along 
with the other Malaysian Government programs alleged in their pe- 
tition to be countervailable, the plaintiffs repeated their request for 
an imposition of countervailing duties on Angkasa’s exports to the 
United States on the basis of benefits received by Angkasa under 
Section 29, this time against its 1986 taxes paid on its 1985 income. 
While finding that several of the programs implicated by the plain- 
tiffs warranted the imposition of countervailing duties, the Depart- 
ment again refused to impose such duties on the benefits under Sec- 
tion 29 which were previously found to be of a countervailable kind; 
this time, however, the Department’s reasoning was different. In its 
preliminary determination, the Department decided that the Sec- 
tion 29 benefits received by Angkasa on its 1985 imports were not 
countervailable, because by the time of the investigation at issue 
and the review period of this investigation—1986—Angkasa was no 
longer exporting to the United States, this task having been shift- 
ed—advantageously—to the parent A.S.M. before the beginning of 
the review period. Because of the “‘tax-lag” system of revenue collec- 
tion used by the Malaysian Government, then,—collecting taxes on 
one year’s income in the following year—the Department found 
that the export subsidy received by Angkasa from Section 29 bene- 
fits, which benefits had previously been determined to be of a 
countervailable nature, was not countervailable. 

After this preliminary negative determination with regard to the 
Section 29 benefits, the plaintiffs argued before the Department 
that the avowedly countervailable benefits should not escape coun- 
tervailing duties merely because of the times of accrual and assess- 
ment of income taxes under the Malaysian revenue collection meth- 
odology; rather, the plaintiffs asserted, duties should be levied upon 
exports to the United States of carbon steel wire rod by the parent 
company A.S.M. The plaintiffs argued that A.S.M. owns 100 percent 
of Angkasa, that the two companies share the same board of direc- 
tors and the same general manager, that the financial results of 
Angkasa are consolidated with those of A.S.M., and that A.S.M. con- 
trols Angkasa’s export activities (as evidenced by the transfer of ex- 
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port responsibilities from Angkasa to A.S.M. at end of 1985). These 
assertions are not contested. The plaintiffs asserted, and assert 
here, that because of the intimacy of this corporate relationship be- 
tween A.S.M. and Angkasa, the avowedly countervailable subsidy 
conceded to have been received by Angkasa in 1986 should be im- 
puted to A.S.M. The plaintiffs reason that as the 100 percent owner 
of Angkasa, A.S.M. theoretically and practically benefits from any 
bounties or grants received by Angkasa, and that countervailing du- 
ties should therefore be imposed on exports to the United States by 
A.S.M. of the same product for which Angkasa received the admit- 
tedly countervailable benefits at issue. According to the plaintiffs, 
the ability of A.S.M. to shift, for transparently obvious reasons, the 
export function from the subsidiary to the parent confirms this con- 
trol and the use of “benefits” of whatever kind. In making this ar- 
gument, the plaintiffs emphasize the express language of the U.S. 
countervailing duty statute, 19 U.S.C. § 1301(a\(1), which states that 
“there shall be levied and paid” a countervailing duty on imports of 
a product “whenever any country * * * shall pay or bestow, directly 
or indirectly, any bounty or grant upon the manufacture or produc- 
tion or export” of that product. (Emphasis added.) The plaintiffs ar- 
gue that the use by Congress of the words “directly or indirectly” 
clearly indicates that the scope of this countervailing duty provision 
was intended to cover situations such as the present one involving 
A.S.M. and Angkasa. 

In rejecting the plaintiffs’ argument, the Department emphasized 
the fact that A.S.M. and Angkasa file separate income tax returns 
on which they report separate incomes. The Department further 
stated in its Final Determination that there was “no evidence that 
Angkasa passes on a benefit that it receives on its income to 
A.S.M.” 53 Fed. Reg. at 13,308. The Final Determination also re- 
cites that Malaysian law prohibits the transfer of income tax bene- 
fits from one company to another. 

In addition to these subjective factors, the Department stated 
that it “has not normally considered a company and its wholly- 
owned subsidiaries as one company for purposes of determining 
countervailing duties.” Jd. The Department conceded that the plain- 
tiffs “have raised the very troubling prospect of a subsidiary and its 
parents evading duties by alternating the years in which they apply 
for tax benefits or in which they export to the United States.” Jd. 
Nevertheless, the Department saw “no evidence of such a pattern 
developing between A.S.M. and Angkasa.” Jd. The Department 
pledged itself to monitor the two companies’ activities, and prom- 
ised that if Angkasa resumed exporting wire rod to the United 
States, any export subsidies that Angkasa received “would be re- 
flected in any countervailing duties assessed.” Jd. 
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DEPRECIATION ALLOWANCES 


Section 3, paragraphs 9-12, of Malaysia’s Income Tax Act of 1967 
allows against taxable business income a fixed initial depreciation 
allowance of 20 percent of the amount of a “qualifying plant expen- 
diture” made “for the purpose of a business.” In addition to this 
fixed initial allowance, there are available to Malaysian companies, 
under paragraphs 14-24 of section 3, annual depreciation al- 
lowances of varying percentages for various business expenditures. 
These annual allowances vary in percentage according to the useful 
life, as determined by the Malaysian Government, of the particular 
asset on which the qualifying expenditure was made. The list of as- 
set categories and corresponding depreciation rates are set out in 
Schedules A and B of the Income Tax (Qualifying Plant Annual Al- 
lowances) (Amendment) Rules of 1980, effective in the 1981 and 
subsequent years of assessment. Both the initial and the annual al- 
lowances are taken in the first year of a qualifying recurring plant 
expenditure; therefore, the annual allowances are taken yearly on a 
straight-line basis, not to exceed 100 percent of the value of the un- 
derlying asset. 

The plaintiffs contended before the Department, and maintain 
here, that wire rod producers in Malaysia received countervailable 
benefits because, the plaintiffs contend, the annual depreciation 
rate for wire production facilities is not related to the useful life of 
these assets and is greater than the allowance for other steel manu- 
facturing facilities and for most other industries in Malaysia. The 
plaintiffs assert that with the combined initial and annual deprecia- 
tion allowances it is possible to completely depreciate steel wire rod 
production facilities in six years. The plaintiffs further assert that 
the Department has in prior investigations used a fifteen-year peri- 
od as the useful life of steel manufacturing facilities, and that there 
is not sufficient evidence or verification in the administrative rec- 
ord to show that the useful life of A.S.M.’s wire rod production facil- 
ities was six years or that it is less than the fifteen-year standard 
period. 

The Department asserts that the depreciation percentages con- 
tested by the plaintiffs in this case are the standard depreciation al- 
lowances permitted in Malaysia, and that the allowances are not 
tied to specific industries (as opposed to types of assets), such as ex- 
port industries. Contrary to the plaintiff's position, the Department 
argues that there exists in the record no affirmative evidence show- 
ing that the six-year period of depreciation did not reflect the useful 
life of the assets at issue. On this basis (of not having proved a nega- 
tive premise), the Department concluded that the depreciation al- 
lowances were not excessive, and therefore determined that the ini- 
tial and annual allowances were not countervailable. 
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Discussion 
Standard of Review 


The standards of review applicable to review by the Court of In- 
ternational Trade of agency determinations in antidumping and 
countervailing duty cases are set out in 19 U.S.C. § 1516a(b)\(1) 
(1988). The Court may disturb an interlocutory agency decision in 
these areas only if the Court finds that the decision was arbitrary, 
capricious, an abuse of the agency’s discretion, or otherwise not in 
accordance with law. For final agency determinations, the type of 
action under review here, the statute provides, as a somewhat lesser 
standard, that such a determination shall be held unlawful if the 
Court finds it to be “unsupported by substantial evidence on the re- 
cord or otherwise not in accordance with law.” While it is less strin- 
gent than the standard of review for interlocutory decisions, the 
“substantial evidence” standard for final determinations neverthe- 
less provides a significant degree of discretion for the administering 
agency. The Supreme Court has stated that the evidence required to 
support an agency’s decision under this standard is “such relevant 
evidence as a reasonable mind might accept as adequate to support 
a conclusion{;]” Universal Camera v. NLRB, 340 U.S. 474, 477 
(1951); “enough [evidence] to justify, if the trial were to a jury, a re- 
fusal to direct a verdict when the conclusion sought to be drawn 
from it is one of fact * * *.” NLRB v. Columbian Enameling & 
Stamping Co., 306 U.S. 292, 300 (1939). 

In enacting the 1979 Trade Agreements Act and the 1984 Trade 
and Tariff Act which established the above statutory standards of 
review in antidumping and countervailing duty cases, Congress evi- 
denced an intent to grant greater flexibility to the administering 
agencies so as to make less difficult and less lengthy the application 
and enforcement of the laws in these areas. This is particularly true 
regarding the antidumping laws. The Senate Report accompanying 
the 1979 Act states that a “major objective” of the Act was to re- 
duce the length of antidumping investigations. S. Rep. No. 249, 96th 
Cong., lst Sess. at 75, reprinted in 1979 U.S. Code Cong. & Admin. 
News 381, 461. The Court of Appeals for the Federal Circuit has 
stated that reviewing courts should give “tremendous deference” to 
the findings made by an agency “in administering the antidumping 
law.” Smith Corona Grp. v. United States, 713 F.2d 1568, 1571 
(1983). 

In the countervailing duty area, as well, the substantial evidence 
standard requires courts generally to defer the methods and find- 
ings of an agency’s investigation. Nevertheless, while it is not for 
the Court to substitute its judgment for the agency’s with regard to 
evidence that the agency used or the methods that the agency used, 
the Court must not permit an agency in the exercise of that discre- 
tion to ignore or frustrate the intent of Congress as expressed in 
substantive legislation that the agency is charged with administer- 
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ing. In the imperative language of the statute delineating standards 
of review, the Court “shall” ensure that the determination, made 
within the agency’s broad discretion, is supported by substantial ev- 
idence and is otherwise “in accordance with law.” 19 U.S.C. 
§ 1516a(b 1B); Ceramica Regiomontana v. United States, 10 CIT 
399, 404-5, 636 F. Supp. 961, 965-6 (1980), aff'd 810 F.2d 1137 (Fed. 
Cir. 1987); Cabot Corp. v. United States, 12 CIT ——, 694 F. Supp. 
949 (1988). See FEC v. Democratic Senatorial Campaign Comm., 454 
US. 27, 31-32 (1981) (courts must reject agency’s statutory interpre- 
tations that “are inconsistent with the statutory mandate or that 
frustrate the policy that Congress sought to implement.”); SEC v. 
Sloan, 436 U.S. 103, 118-119 (1978). Were the scope of the discre- 
tion accorded to the agency unlimited, there would be no point in 
the (statutorily mandated) judicial review here undertaken. 


Section 29 BENEFITS 


The dispute in this case over the Section 29 benefits turns on the 
question whether or not these benefits received by Angkasa should 
be attributed to Angkasa’s parent A.S.M. The plaintiffs argue for 
such an attribution, emphasizing the fact that a benefit under Sec- 
tion 29 was conceded to have been bestowed upon Angkasa, the 
closeness of the relationship between the two companies, and the 
policy behind the U.S. countervailing duty statute, evident in its ex- 
press language, that when goods exported to the United States are 
unfairly subsidized by foreign governments, those goods should be 
subjected to countervailing duties upon entry into the United 
States. The defendants oppose such an attribution, citing a purport- 
ed long-standing policy of the U.S. Commerce Department of re- 
fraining from treating related companies as a single entity for coun- 
tervailing duty purposes. The defendants also rely on their asser- 
tions that Angkasa and A.S.M. filed separate income tax returns, 
that there is no evidence that Angkasa in fact passed on to A.S.M. 
benefits that Angkasa received under Section 29, and that in any 
event Malaysian law prohibits the transfer of income tax benefits 
between companies. 

The defendant states, 


In the past, Commerce has interpreted the statutory lan- 
guage contained in 19 U.S.C. § 1303(a) to mean that the pay- 
ment or bestowal of a bounty, grant or subsidy upon a party not 
under investigation does not automatically benefit (and does 
not automatically result in the payment or bestowal of a boun- 
ty, grant or subsidy upon) a party under investigation merely 
because the two parties are related. 


Defendant’s Brief at 15. 

The defendant cities in support of its proposition several previous 
determinations of the Department in countervailing duty cases. In 
Operators for Jalousie and Awning Windows from El Salvador, 51 
Fed. Reg. 41,516 (1986), as in the present case, the petitioners ar- 
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gued that export tax benefits received by one company, DIE CAST, 
should be attributed to its sibling company, IMSA, because the 
firms were under the common ownership of another, parent compa- 
ny. Although the Department did engage in such an attribution in 
its preliminary determination, it declined the petitioners’ request 
that it do so in its final determination. The Department refused be- 
cause it determined that no transfer of benefits occurred in fact and 
because of its conclusion that El Salvador law prohibited the trans- 
fer of benefits between the two companies. 

Unlike the two sibling companies involved in El Salvador, the de- 
fendant companies in the present case are a parent and a subsidia- 
ry of which the parent owns 100 percent. Thus, the relationship 
here between the recipient of the benefits—the subsidiary—and the 
company to which the benefits are sought to be attributed—the par- 
ent—is more direct than the relationship between the correspond- 
ing companies in the E/ Salvador case. In the El Salvador case, the 
attribution to the second subsidiary of benefits received by the first 
subsidiary would have to be effected indirectly, through the parent 
company, while in the instant case the benefits are sought to be at- 
tributed directly from the recipient subsidiary to the parent compa- 
ny that owns this subsidiary entirely; no third company conduit is 
present or necessary here. The benefit to the subsidiary accrues im- 
mediately to the parent corporation (as an enhancement of its asset, 
the subsidiary), and the benefit is presumably reflected in the par- 
ent corporation’s consolidated financial statements. 

The defendant also cites Low-Fuming Brazing Copper Rod and 
Wire from South Africa, 50 Fed. Reg. 31,642 (1985), in which peti- 
tioners contested the Department’s failure to investigate, in re- 
sponse to the petitioners’ complaint, whether one of the South Afri- 
can companies included in the investigation (McKechnie) had en- 
gaged in profit and loss shifting with “related” companies and 
whether McKechnie received from the related companies Govern- 
ment subsidies granted to those other companies. The Department 
refused to investigate these allegations, because of the Depart- 
ment’s findings, like its findings in the present case, that the for- 
eign companies filed separate tax returns and that, in any event, 
under the laws of the foreign government involved, there South Af- 
rica, “companies are not allowed to consolidate for tax purposes.” 
Id. at 31,645. Additionally, the Department stated in that case, 


We also found at verification that none of the companies with 
an ownership interest in McKechnie are owned, in whole or in 
part by the Government of South Africa. Absent evidence of 
government ownership or governmental direction, it is our 
standard practice not to investigate financial transactions be- 
tween related entities because we view these merely as intra- 
corporate transfers of funds. 


Id. 
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Similarly, in the present case the Department found that A.S.M. 
and Angkasa at times relevant in this case filed separate income 
tax returns and that Malaysian law did not permit the transfer of 
income tax benefits from one company to another. Also, neither 
A.S.M. nor Angkasa was found to be owned or directed by the Ma- 
laysian Government. 

It is not clear, however, that the “related” companies in the 
South Africa case were as directly related as are the parent and 
wholly-owned subsidiary involved here. Moreover, unlike the peti- 
tioners in South Africa, who alleged actual, specific transfers be- 
tween the related companies there (the shifting of profits and 
losses), the present plaintiffs do not base their complaint on the 
identification of actual, tangible transfers from Angkasa to A.S.M. 
of all or parts of the Section 29 benefits acknowledged to have been 
received by Angkasa; rather, they argue that in view of the specific 
status of A.S.M. as 100 percent owner of Angkasa, and its admit- 
ted—and demonstrated—extensive control over the decisions and 
operations of the subsidiary, the parent should not be allowed, after 
routing wrongfully subsidized exports to the United States through 
its subsidiary, to then switch the responsibility for such exports to 
itself just as the Department’s investigation begins, so that at the 
very time the subsidiary is reaping the benefits of the illegal subsi- 
dies under the Malaysian tax system it will not be subjected to the 
Department’s investigation of those very subsidies. In fact, the Com- 
merce Department in South Africa not only refused to consider the 
attribution to the foreign company at issue of benefits allegedly re- 
ceived by “related”? companies, it also declined even to investigate 
whether government subsidies were in fact received by the “relat- 
ed” companies. In the present case, by contrast, the Department de- 
termined that the benefits received by Angkasa were countervail- 
able benefits; the only question here is whether they should be at- 
tributed to the parent which has taken over the exporting activity, 
so that duties can be levied on the subsidized exports. For these rea- 
sons, the Court does not find significant precedential value, for the 
present case, in the Department’s South Africa determination. 

Finally, the defendant cites Carbon Structural Shapes from Lux- 
embourg, 47 Fed. Reg. 39,364 (1982). In Luxembourg, as in El Salva- 
dor, the Department initially took into account the relatedness of 
two foreign companies involved, but subsequently disregarded this 
consideration. In its countervailing duty questionnaires sent to re- 
spondent companies in Luxembourg, the Department specified that 
the respondent companies were to supply the requested information 
both about themselves and also about “all companies in which the 
respondent company held 20 percent or more of the voting inter- 
est.” Id. at 39,365. A respondent company at issue in the investiga- 
tion, Acieries Renunies de Burbach-Eich-Dudelange S.A. (ARBED) 
was known by the Department to own at least 25.09 percent of an- 
other Luxembourg company, Metallurgique et Miniere de Rodange- 
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Athus S.A. (MMR-A). Both companies produced and exported to the 
United States the product at issue. In its preliminary determina- 
tion, the Department treated ARBED and MMR.-A as a single enti- 
ty: benefits received by the susidiary MMR-A were considered to 
have been received by the parent ARBED as well, and a common 
subsidy rate was applied. Later in the investigation, however, the 
Department decided not to consider the parent and subsidiary in 
combination for purposes of the final determination. Although the 
Department had determined that ARBED’s percentage of owner- 
ship of MMR-A was closer to 40 percent, it retreated from its earlier 
consideration of the companies in combination, because of its three 
following findings: that the companies maintained separate finan- 
cial structures; that government benefits received by MMR-A 
“{were] separate from” those received by ARBED and were “not al- 
lowed to pass through MMR-A to ARBED in any tangible fashion,” 
with the exception of benefits granted under one specific program; 
and that the fact that ARBED had made loans to and investments 
in MMR-A was “proof that no financial benefits have yet accrued to 
ARBED from MMBR.-A subsidies.” Jd. 

As with the other cited determinations, the Department’s deter- 
mination in Luxembourg is not strongly instructive in the present 
case. Again in Luxembourg, the investigation did not concern the 
question of attribution of countervailable benefits directly between 
a parent and its wholly-owned subsidiary where the parent had ex- 
ercised substantial control over its subsidiary’s operations, particu- 
larly its export operations. Also, the petitioners’ complaint in Lux- 
embourg turned more on the question of whether there were actual 
transfers between the two foreign companies of specific benefit 
funds in a “tangible fashion;” the Department found that such 
transfers did not occur, and consequently it declined to treat the 
transactions between the two companies as if they did. 

The defendant also cites the Department’s determination in Low- 
Fuming Brazing Copper Rod and Wire from New Zealand, 50 Fed. 
Reg. 31,638 (1985), noting that the Department there declined to at- 
tribute tax credits received by a subsidiary to a company that 
owned 60 percent of the subsidiary or to another subsidiary of the 
second company. In that case, the Department determined that the 
second subsidiary in fact had received countervailable benefits, irre- 
spective of any attributions from the first subsidiary. The second 
subsidiary was mentioned only at the end of a four-and-one-half 
page discussion, where the Department agreed that the tax credits 
received by the first subsidiary would not be attributed to the other 
two companies with respect to the product under investigation be- 
cause the first subsidiary did not even produce the product. This 
Court will not discuss the New Zealand determination, then, other 
than to note its irrelevance to the present action. 
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The defendant cites these determinations to support its proposi- 
tion that it has in the past so interpreted the countervailing duty 
statute that the bestowal of a subsidy upon one company “does not 
automatically benefit (and does not automatically result in the * * * 
bestowal of a * * * subsidy upon)” another company “merely be- 
cause the two parties are related.” Defendant’s Brief at 15. The 
Court does not find this proposition exceptionable; it also does not 
believe that the proposition is dispositive of the issues in this case 
concerning Section 29 benefits. The plaintiffs do not here contend 
for a blanket policy whereby whenever any foreign company re- 
ceives any subsidy benefits, these benefits “automatically” will be 
attributed to all other companies “related” to the recipient. Rather, 
the plaintiffs argue that under the particular facts of this case, it is 
essential that duties be levied upon A.S.M.’s exports, in order to 
countervail the Section 29 benefits received by its wholly-owned and 
controlled subsidiary, and to avoid circumvention of the clear intent 
of Congress expressed in the countervailing duty statute. 

The determinations cited by the defendant do not show a blanket 
policy of automatically not attributing benefits received by one com- 
pany to a closely related company. Instead, these determinations 
turn essentially upon the Department’s findings in particular cases 
that no specific benefits were physically or tangibly transferred be- 
tween companies of varying degrees of relatedness. In other cases 
the Department has attributed benefits received by one company to 
a related company. 

The parties are in dispute over the meaning for purposes of the 
present case of the Department’s determination in Brass Sheet and 
Strip From France, 52 Fed. Reg. 1218 (1987). In that case, the De- 
partment found that subsidies provided by the French Government 
to a French company, Pechiney, which company did not export dur- 
ing the period of investigation, benefitted a subsidiary of Pechiney, 
Trefimetaux. Pechiney was a nonmanufacturing holding company 
of which the French Government owned 85 percent of the voting 
stock. The French Government provided funds to Pechiney from 
1982 through 1985 in the form of direct equity investment, conver- 
sion of debt into equity, and subordinated shareholder investments. 
Pechiney provided various financial assistance to Trefimetaux 
through equity infusions, loans, and other funds. Although the 
French Government provided no investments or funds directly to 
Trefimetaux, the Department determined that the subsidies the 
French Government had provided to Pechiney, which as a holding 
company did not export products, also benefitted and were attribu- 
table to Trefimetaux, which did export during the relevant period. 
The Department made this determination because Pechiney owned 
Trefimetaux and made the various transfers to the subsidiary when 
such investments were not commercially justifiable given the finan- 
cial health of Trefimetaux. The Department made this determina- 
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tion, moreover, notwithstanding the fact that the two companies 
paid taxes separately and maintained separate financial records. 

The plaintiffs consider this determination to be clear precedential 
support for their contention that the government subsidies granted 
to Angkasa should be attributed to the parent A.S.M. which benefit- 
ted from these subsidies by reason of its complete ownership of 
Angkasa. While the direction of attribution in Brass Sheet, from 
parent to subsidiary, was the reverse of the subsidiary-to-parent at- 
tribution that they seek here, the plaintiffs regard Brass Sheet as 
support for their proposition that corporate formalities should not 
be allowed to obscure the fact that subsidies have been bestowed, 
even if indirectly, upon goods being exported to the United States, 
and that these goods should therefore be subjected to countervailing 
duties. 

The defendant emphasizes as a primary distinction between Brass 
Sheet and the present case the fact that the parent company in 
Brass Sheet was owned in substantial measure by the French Gov- 
ernment, while neither Angkasa nor A.S.M. was owned by the Ma- 
laysian Government. The defendant states additionally, 


the funds provided by the French government to Pechiney rep- 
resented the only funds that Trefimetaux, an unequityworthy 
firm, could draw upon to support its operations. By contrast, if 
Angkasa transferred the benefit provided by the Malaysian 
Government to A.S.M., it would violate Malaysian law. 


Defendant’s Brief at 21. 

From this analysis, the defendant asserts that the evidence in the 
present case requires an outcome here that is “consistent with, but 
unmistakably opposite from, that reached by Commerce in Brass 
Sheet.” Id. 

The Court does not consider the Brass Sheet determination to 
have such direct and decisive precedential force in the present case 
as the plaintiffs contend. The attribution in Brass Sheet was made 
from the parent to the subsidiary, because of transfers made by the 
former to the latter that were found by the Department not to be 
commercially justifiable; therefore, those transfers were deemed to 
constitute a passage to the subsidiary of funds received by the par- 
ent directly from the French Government. In contrast to that situa- 
tion, the present plaintiffs seek an attribution in the opposition di- 
rection—from the subsidiary Angkasa to the parent A.S.M.—, and 
they seek this not because of actual, tangible transfers from the for- 
mer to the latter, but because of the status of the subsidiary which 
received the subsidies as a company wholly-owned and controlled by 
the parent. 

On the other hand, the Court finds unconvincing the defendants’ 
distinction of the Brass Sheet determination as dictating an oppo- 
site result in this case. The fact that, as found by the Department in 
Brass Sheet, without the funds provided to Trefimetaux by the 
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French Government through Pechiney, Trefimetaux “would not 
have had certain financial assistance available to it” does not ap- 
pear to have been of great importance to the Department’s determi- 
nation in Brass Sheet: the Department simply found that Pechiney 
received funds from the French Government, that it passed these on 
to Trefimetaux directly through unjustifiable transfers, and that 
Trefimetaux’s exports were thus wrongfully subsidized. It does not 
seem that this determination would, or should, have been different 
if Trefimetaux would have been able to “draw upon” some funds 
from sources other than Pechiney. Therefore, the defendant’s sec- 
ond distinction is deemed to be of little significance in the present 
case. 

The Department stated in Brass Sheet that to allow the parent to 
pass the benefits to the subsidiary uncountervailed in that case 
“would permit our countervailing duty law to be circumvented.” 52 
Fed. Reg. at 1222 (emphasis added). This seems to have been the 
critical consideration in Brass Sheet. In any event, it should be a 
fundamental consideration into the present and all countervailing 
cases: the attention in such cases should be focused upon the ques- 
tion whether exports to the United States have been unfairly subsi- 
dized, as envisioned by Congress when it enacted the countervailing 
duty legislation. This legislation should not be circumvented by cor- 
porate formalities or maneuvering. 

The countervailing duty legislation is not limited in applicability 
only to subsidies that are granted to an exporter directly by a for- 
eign government or a government-owned company. Rather, the stat- 
ute by its express terms extends to “any bounty or grant” that is be- 
stowed “directly or indirectly’ upon the production or export of 
“any article” entering the United States from a relevant country. 
The phrase “directly or indirectly” has been included in its present 
form in the countervailing duty law since before the Tariff Act of 
1913. Shortly after the enactment of the 1913 Act, the Court of Cus- 
toms Appeals wrote as follows regarding the section of that Act con- 
taining the phrases “any bounty or grant” and “directly or 
indirectly:” 

[This language’s] plain, explicit, and unequivocal purpose is: 
Whenever a foreign power or dependency or any political subdi- 
vision of a government shall give any aid or advantage to ex- 
porters of goods imported into this country therefrom whereby 
they may be sold for less in competition with our domestic 
goods, to that extent by this paragraph the duties fixed in the 
schedule of the act are increased. It was a result Congress was 
seeking to equalize regardless of whatever name or in whatever 
manner or form or for whatever purpose it was done. 


Nicholas & Co. v. United States, 7 Ct. Cust. App. 97, 106 (1916), 
aff'd, 249 U.S. 34 (1919). 
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While Congress has amended numerous other parts of the statute 
during the following years, it has left these two phrases in place 
and intact. More recently, Judge Watson of this Court wrote, “It is 
a countervailing duty law that we are interpreting and, in its very 
nature, it must focus on the effect of subsidies on particular benefi- 
ciaries.” Michelin Tire Corp. v. United States, 6 CIT 320, 326 (1983). 
Given this nature of the statute and the retention of the phrase “di- 
rectly or indirectly,” the Court must beware of permitting statutori- 
ly proscribed bounties that are avowedly of a countervailable na- 
ture to escape countervailing duties merely because of intra-corpo- 
rate machinations. Such a circumvention of the long-standing and 
continuing will of Congress would occur here if A.S.M. were allowed 
to export to the United States through its wholly-owned subsidiary 
Angkasa goods that were subsidized by the Malaysian Government, 
and then completely to avoid countervailing duties on these subsi- 
dies merely by switching the exporting operations from Angkasa 
back to itself just when the countervailing duty investigation began. 
Such a result would constitute the cavalier exalting of corporate 
form over the express language and purposes of the countervailing 
duty statute. 

Accordingly, the Court finds that the Department erred in failing 
to impose countervailing duties on A.S.M.’s exports of carbon steel 
wire rod to the United States corresponding to the amounts by 
which these exports were subsidized through Section 29 benefits. As 
the owner of 100 percent of Angkasa’s stock, A.S.M. clearly benefits 
from Angkasa’s revenues derived from the export of products to the 
United States. Whatever might or should be the policy of the De- 
partment regarding attribution between related companies general- 
ly, it is clear that in this case A.S.M. was intimately involved in 
Angkasa’s business decisions and operations, that the companies al- 
ternated in exporting the product at issue to the United States, and 
that these exports benefitted from government subsidies under the 
Section 29 program. The facts that A.S.M. received these benefits 
“indirectly” through Angkasa (as opposed to the “direct” transfers 
in Brass Sheet) and that the parent and subsidiary file separate in- 
come tax returns does not negate this conclusion. 

Nor is this conclusion negated by the fact that Malaysian law pro- 
hibits the “transfer” of income tax benefits between companies; 
that argument is legalistic sophistry. The proscription of such trans- 
fers, like similar ones in the tax laws of the United States and 
many other countries, must be taken to encompass such practices 
as, for example, the overt transfer from one company to another of 
the right of the first company to make deductions from or take 
credits against its taxable income; the second company, in other 
words, would take these deductions or credits against its own taxa- 
ble income on its own tax returns. The defendant has presented no 
evidence to show that the meaning of this prohibition under Malay- 
sian law is different from its usual meaning under the revenue laws 


U.S. COURT OF INTERNATIONAL TRADE 37 


of the United States and other countries. To hold that such prac- 
tices are the only ways in which companies can benefit “indirectly” 
from export subsidies received by their related (especially by their 
wholly-owned) companies, and that the existence of laws prohibiting 
such practices proves that the related companies are not so benefit- 
ting, would be to unjustifiably contort our countervailing duty law 
well beyond the express language of the statute. 

The defendant argues that Congress has not expressly defined the 
term “indirectly” or stated when a bounty or grant should be 
deemed to be bestowed “indirectly.” But Congress did use the term 
“indirectly,” rather than targeting solely bounties or grants be- 
stowed “directly” or even just “bounties or grants;” and it retained 
the word “indirectly” over the almost one-hundred years of the exis- 
tence of the statute. The defendant argues further that “when Con- 
gress has not directly addressed the precise issue invoiced, the 
courts must give deference to the agency’s interpretation of the 
statute which it is charged with administering if that interpretation 
is a permissible one * * *.” While Congress might not, at the time it 
enacted the countervailing duty statute nor even subsequently, 
have envisioned or “directly addressed the precise issue involved” 
here, it is difficult to imagine a benefit more appropriately counter- 
vailed as “indirectly” bestowed than the Section 29 benefits re- 
ceived directly by Angkasa and indirectly by A.S.M. While an ad- 
ministering agency is due deference when it interprets true ambigu- 
ities in a statute that it administers, this fact does not permit such 
an agency in its interpretation to flout either the clear language or 
the legislative purposes underlying the statute. Such would be the 
result here: to allow the concededly countervailable-type Section 29 
benefits bestowed indirectly upon A.S.M. to escape duties because 
A.S.M. did not receive them directly would frustrate the intent of 
Congress, evident in the statutory language, that duties be imposed 
upon goods entering the United States buttressed by “any” bounty 
or grant otherwise of a countervailable type, whether the grant be 
received by the exporter directly or indirectly. 

In holding that these Section 29 benefits should have been coun- 
tervailed, the Court expounds a narrow decision. The defendants ar- 
gue that if the benefits received by Angkasa are attributed to 
A.S.M., then “every subsidy granted to a party with regard to a 
product not investigated would somehow benefit a related party 
with regard to a product not under investigation.” Defendant’s 
Brief at 23. The latter part of this assertion does not flow necessari- 
ly from the first part. The instant case does not involve and the 
Court does not here rule upon any products other than the product, 
carbon steel wire rod from Malaysia, subject to the Department’s in- 
vestigation at issue here. Therefore, the Court’s ruling can not be 
regarded as supporting in all cases a result identical to the result 
reached here. 
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The defendants state that the plaintiffs’ argument is “based upon 
the theory that a subsidy, by its mere bestowal, necessarily affects 
every corner of the corporate relationship.” Jd. This is not the basis 
for the Court’s decision. Rather, the Court holds that when a subsid- 
iary company exporting a specific product to the United States is 
granted and claims a subsidy on these exports, which subsidy is de- 
termined to be of a countervailable nature, the continuing exports 
to the United States by the parent company of the exact product 
found to be subsidized should not escape countervailing duties 
merely because there is no evidence that the subsidiary itself overt- 
ly transfers to the parent any specific subsidy benefits received, be- 
cause the two companies file separate income tax returns (as do 
most related companies), or because the laws of the foreign country 
which granted the subsidies purport to forbid the formal transfer of 
tax benefits between related companies. 

The scope of this holding is no broader than is necessary upon the 
facts of this case to effect the expressed desire of Congress to coun- 
tervail wrongful subsidies received directly or indirectly. It would 
be an overstatement to characterize this decision as holding that “a 
subsidy, by its mere bestowal, necessarily affects every corner of the 
corporate relationship.” 

The defendants assert that the decision of the Court “would apply 
just as easily to a subsidy conferred by the Malaysian Government 
upon an A.S.M. subsidiary that manufacturers or imports products 
other than wire rod.” Jd. This ignores the fact that in the instant 
case, the parent A.S.M. by its own actions shifted to itself the ex- 
porting of the identical product for which Angkasa had previously 
been granted export subsidies. It does not seem at all certain, there- 
fore, that an attribution on these facts would require an attribution 
to A.S.M. of subsidies received by other subsidiaries on exports of 
other products that A.S.M. was not itself exporting. And it is cer- 
tainly not accurate to argue that this decision requires an attribu- 
tion in all cases among related companies to “every corner of the 
corporate relationship.” 

The defendants also argue that the attribution of benefits “would 
also apply to a subsidy conferred upon an A.S.M. subsidiary located 
in a country other than Malaysia by the government of that coun- 
try;” that the argument for attribution here “fails to explain how a 
subsidy, which passes through automatically because of a corporate 
relationship, can settle upon the product under investigation with- 
out diffusing among all products manufactured or sold by A.S.M. or 
its other subsidiaries, or among all of A.S.M.’s shareholders.” Jd. 
Again, this case does not involve such a complete diffusion; moreo- 
ver, the Section 29 benefits received by Angkasa are not attributed 
to A.S.M. “automatically,” solely because of the corporate relation- 
ship between the two companies. They are so attributed because 
A.S.M. channeled its exports of steel wire rod to the United States 
through its subsidiary Angkasa at a time when Angkasa was grant- 
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ed unfair subsidies on these exports, but then promptly transferred 
away from Angkasa and to itself the duty of exporting this exact 
product precisely at the time when Angkasa began to realize the 
benefits granted to it earlier on exports of this product. This does 
indeed explain how the Section 29 benefits at issue in this case can 
“settle upon the product under investigation” here “without dif- 
fusing among all products manufactured or sold by A.S.M. or its 
other subsidiaries.” 

The present decision is based in part upon the status of A.S.M. 
and Angkasa as parent and wholly-owned subsidiary, and it is true 
that this same status would exist even if Angkasa were located in 
and received subsidies from a country other than Malaysia. The 
present decision is not, however, grounded solely in this considera- 
tion of the status of the two companies; rather, it is the confluence 
of this fact and a remedial consideration in this particular case that 
moves the Court to its decision. The remedial concern stems from 
the danger perceived by the Court that in a situation like this a 
company can reap the full benefits of the countervailable subsidiza- 
tion of its exports to the United States, yet avoid all countervailing 
duties on those exports by the expedient inter-corporate maneuver- 
ing between itself and its wholly-owned subsidiaries. This second 
factor, then, might not be implicated in the situations hypothesized 
by the defendants if the parent did not transfer between itself and 
its subsidiary the task of exporting a single, specific subsidized prod- 
uct at the very time when a countervailing duty investigation was 
being undertaken concerning that product, with the effect of com- 
pletely avoiding duties on the products to offset the subsidies then 
being realized. 

The Department displayed a recognition of the “very troubling 
prospect of a subsidiary and its parent evading duties by alternat- 
ing the years in which they apply for tax benefits or in which they 
export to the United States”, but in this case it saw “no evidence of 
such a pattern developing between A.S.M. and Angkasa.” 53 Fed. 
Reg. at 13,308. The unequivocal language of the countervailing duty 
statute does not indicate an intention of Congress to refrain from 
countervailing wrongfully subsidized imports until a “pattern” of 
subsidies or their shifting appears. One such transparent device is 
sufficient. The Section 29 benefits directly granted to and realized 
by Angkasa were countervailable in nature; A.S.M., as Angkasa’s 
100 percent owner, benefitted indirectly from the subsidies; if corre- 
sponding duties are not imposed upon A.S.M.’s exports of the same 
product, all of the wrongful Section 29 benefits previously granted 
and realized will escape uncountervailed. Therefore, the Depart- 
ment impermissibly failed to apply the countervailing duty statute 
when it determined that A.S.M. did not benefit from the Section 29 
benefits received earlier by Angkasa. In so doing it promulgated a 
final determination that was not supported by substantial evidence 
(the evidence is clear that the Section 29 benefits were in fact 
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countervailable in nature) and was otherwise not in accordance 
with law. 


DEPRECIATION ALLOWANCES 


The plaintiffs contend that the Department’s negative determina- 
tion with regard to Malaysian depreciation allowances is not sup- 
ported by substantial evidence on the administrative record as it 
must be under the applicable standard of review. In particular, the 
plaintiffs challenge the Department’s acceptance of the rates of de- 
preciation set by the Malaysian Government for steel mills, which 
rates if fully utilized would result in the complete depreciation of a 
facility in six years, when, the plaintiffs assert, the Department has 
previously established a fifteen-year standard useful life for steel 
mills. The plaintiffs argue that the Department did not sufficiently 
verify the accuracy of the depreciation rates established by the Ma- 
laysian Government, and that there is consequently not sufficient 
evidence in the record to substantiate as accurate the six-year use- 
ful life for steel mills effectively applicable to A.S.M., nor to explain 
or justify a deviation by the Department from its alleged fifteen- 
year depreciation standard. 

The defendant counters each of these allegations, arguing that it 
did conduct adequate verification, that it does not utilize a fifteen- 
year standard useful life for depreciation of the type of facilities in- 
volved here, and that there is adequate evidence in the administra- 
tive record to support the Department’s determination that A.S.M. 
did not receive countervailable benefits from the Malaysian depreci- 
ation allowances. 

It is necessary first to determine the type and extent of the in- 
quiry and verification required to be conducted by the Department 
in this case. The plaintiffs contend that the Department “has an ob- 
ligation to verify all of the information submitted by Respondents.” 
They further contend that in the Department’s investigation at is- 
sue “neither the verification report, nor the verification documents, 
provide a basis in the record for the Department’s acceptance of the 
claim that the deprecation allowances reflect useful life.” Plaintiffs’ 
Brief at 15. 

Section 1677e(a) of title 19 of the United States Code provides in 
pertinent part as follows: “The administering authority shall verify 
all information relied upon in making—(1) a final determination in 
an investigation * * *. In publishing notice of any [such investiga- 
tion], the administering authority shall report the methods and pro- 
cedures used to verify such information.” The two duties imposed 
on the Department by this statute are 1) to verify all information 
that it relies on in the investigation upon which its final determina- 
tion is based, and 2) to report the methods and procedures that it 
utilized in conducting this verification. The language of the statute 
states a scope of required verification that is narrower than that 
contended for by the plaintiffs. The Department is not necessarily 
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required by this language to verify all information submitted by the 
respondents in an investigation; rather, it must verify those parts of 
the information obtained in its investigation that it relies upon in 
making its final determination. This may or may not include all of 
the information submitted by the respondents in the investigation. 

With regard to the depreciation allowances, the plaintiffs argue 
that in failing to determine independently whether the rates of 
these allowances corresponded to the actual useful lives of the de- 
preciated assets, the Department failed to perform the verification 
required by the statute. Essentially, the Department responds that 
it was not required to verify the existence of such a correspondence. 
Instead, the Department argues that it did verify information show- 
ing that the depreciation taken by A.S.M. were permitted under 
Malaysian law and were not limited to a specific industry or group 
of industries. The Department states that any Malaysian company 
can claim the fixed initial twenty-percent deprecation allowances, 
and that the annual allowances taken by A.S.M. are also generally 
available to Malaysian companies, depending upon the useful life of 
the machinery or equipment depreciated. In other words, with re- 
gard to the annual allowances, the Department’s position is that be- 
cause these allowances are available under Malaysian law to all 
Malaysian companies that depreciate the particular type of asset, 
and are not limited in availability to certain industries or groups of 
industries, the allowances do not constitute unlawful subsidies 
when utilized by companies that export to the United States. Hav- 
ing reached its negative determination on this basis, the Depart- 
ment argues, it was required to verify only the information that 
showed this general availability. It was this information that the 
Department “relied upon” in making its determination, not infor- 
mation showing whether or not these allowances in fact accurately 
reflected the useful life of the equipment and the machinery depre- 
ciated. The Department contends therefore that it was not required 
to gather and verify information concerning the latter issue. 

If the Department did not, in reaching its determination, rely up- 
on the existence of a correlation between the depreciation rates and 
the useful lives of the assets, then it was not required under section 
1677e(a) to verify the existence of such a correlation. Verification of 
information relied upon is not, however, the only requirement es- 
tablished by the countervailing duty legislation governing final de- 
terminations. There is also a requirement that whatever final deter- 
mination the Department makes be supported by substantial evi- 
dence on the administrative record and be otherwise in accordance 
with law. 

19 U.S.C. § 1516a(b\(1\(B) (1988). These two requirements must be 
viewed as interrelated: in arriving at a final determination, the De- 
partment must rely upon information sufficient to constitute sub- 
stantial supporting evidence, and it must verify this information so 
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relied upon. The threshold question, then, is whether the Depart- 
ment’s final determination is supported by substantial evidence. 

In the present case, the question with regard to the depreciation 
allowances is whether the Department’s negative determination 
concerning these allowances is supported by substantial evidence 
and is otherwise in accordance with law notwithstanding the fact 
that the Department declined to investigate whether the allowances 
in fact reflected the actual useful lives of the assets depreciated. 

As noted above, the Department asserts that the general availa- 
bility of the particular depreciation rates shows that they were not 
granted specifically to export industries, and that this fact consti- 
tutes substantial evidence that the allowances should not be regard- 
ed as unfair grants or subsidies. The Department states its “specific- 
ity test” as follows: 


[Ijn order to be countervailable a government activity must 
be targeted to a specific enterprise or industry, or group there- 
of, either overtly, in its title or description, or in fact, because 
the benefits are available and applicable to a limited number 
and type of companies or industries. 


Defendant’s Brief at 30. 

Under the test methodology, the Department first examines 
whether a particular government program “appears to be non-spe- 
cific on its face.” If this “de jure” test is met, the Department then 
conducts the “de facto” inquiry to determine “whether there is a 
disproportionate level of use by the industry under investigation or 
evidence of government discretion in the award of the particular 
benefit.” Id. 

The general availability/specificity dichotomy was at issue before 
the Court of International Trade in Cabot Corp. v. United States, 12 
CIT ——, 694 F. Supp. 949 (1988). In that case, the Court stated the 
issue as, “whether benefits that are available on a nonpreferential 
basis—that is, benefits obtainable by an enterprise or industry—can 
be bounties or grants within the meaning of section 1303 and there- 
fore countervailable.” 694 F. Supp. at 955. While the type of alleg- 
edly countervailable benefit at issue in that case was not the same 
as the depreciation allowances in the present case, there is a simi- 
larity in the bases asserted by the government in support of its de- 
terminations in the two cases. 

The Court in Cabot described the government’s position in that 
case as follows: 


The generally available benefits rule as articulated by the de- 
fendant is essentially that benefits available to all companies 
and industries within an economy are not countervailable sub- 
sidies. Defendant’s conclusions are primarily drawn from 19 
U.S.C. § 1677(5B), which refers to countervailable domestic 
subsidies as being provided to ‘‘a specific enterprise or industry, 
or group of enterprises or industries * * *.” (emphasis added). 
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Thus, argues defendant, benefits “generally available” to all en- 
terprises or industries are not subsidies under section 
1677(5\XB), and therefore do not fall within the meaning of 
“bounty or grant” as used in section 1303. 


Td. at 956. 

The Court felt that this position in essence reflects the view that 
the countervailability of benefits conferred upon a specific class log- 
ically implies, in the inverse, the noncountervailability of generally 
available benefits. See id. In rejecting this view, and the “generally 
available benefits rule” based upen it, the Court identified a distinc- 
tion “which disrupts the apparent symmetry” of the two underlying 
premises: 


The distinction that has evaded the ITA is that not all so- 
called generally available benefits are alike—some are benefits 
accruing generally to all citizens, while others are benefits that 
when actually conferred accrue to specific individuals or clas- 
ses. Thus, while it is true that a generalized benefit provided by 
government, such as national defense, education or infrastruc- 
ture, is not a countervailable bounty or grant, a generally 
available benefit—one that may be obtained by any and all en- 
terprises or industries—may nevertheless accrue to specific re- 
cipients. General benefits are not conferred upon any specific 
individuals or classes, while generally available benefits, when 
actually bestowed, may constitute specific grants conferred up- 
on specific identifiable entities, which would be subject to coun- 
tervailing duties. 

* * * * * cd * 
Thus, although a bounty or grant is preferential in nature, be- 
stowed upon an individual class, the generally available bene- 
fits rule as developed and applied by the ITA is not an accept- 
able legal standard for determining the countervailing of bene- 
fits under section 1303. 


Id. 

In rejecting the generally available benefits analysis and remand- 
ing the case to the agency, the Court prescribed an approach that 
focuses on the “case by case effect of benefits provided to recipients 
rather than on the nominal availability of benefits * * *; “on wheth- 
er a benefit or ‘competitive advantage’ has been actually conferred 
upon a ‘specific enterprise or industry, or group of enterprises or in- 
dustries’.” Id. at 957 (emphasis added). 

The “specificity test” upon which the government bases its deter- 
mination in the instant case appears to be substantially identical to 
the “generally available benefits” test rejected by the Court in 
Cabot; apparently only the name is changed. 

In rejecting the government’s argument that the generally availa- 
ble benefits test was a reasonable interpretation of and/or required 
by the definition of “bounty or grant” in Section 1303 of the coun- 
tervailing duty statute (the same argument presented by the gov- 
ernment in support of its test in the present case), the Cabot Court 
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disagreed with the focus on the purported availability of govern- 
ment benefits rather than the actual nature and use of a particular 
benefit: 


This definition [in section 1303] requires focusing only on 
whether a benefit or “competitive advantage” has been actually 
conferred [emphasis added] on a “specific enterprise or indus- 
try, or group of enterprises or industries.” [The language of sec- 
tion 1303] In the case before this Court, the availability [em- 
phasis in original] of [the government benefit at issue] does not 
determine whether the benefits actually received by these two 
carbon black producers are countervailable subsidies. 


694 F. Supp. at 957. As the Cabot Court rejected the “generally 
available benefits” test, so this Court rejects the “specificity” test 
relied on by the government in this case. 

The Court in Cabot stated, 


The programs appear to [confer subsidies upon] specific iden- 
tifiable enterprises. That additional enterprises or industries 
can participate in the programs, whether theoretically or actu- 
ally [i.e., de jure or de facto], does not destroy the programs as 
subsidies. The programs are apparently available to all Mexi- 
can enterprises, but in their actual implementation may result 
in special bestowals upon specific enterprises. 


Id. 

The same principle is squarely applicable to the facts of the in- 
stant case. The plaintiffs contend that the annual depreciation al- 
lowances, because they do not reflect the useful lives of A.S.M.’s 
machinery and equipment depreciated, constitute an unfair, 
countervailable subsidy to A.S.M. from the Malaysian Government. 
The Department’s response is that these allowances are available to 
all Malaysian industries depreciating similar assets. 

This response misses the point. First, reflective of the situation in 
Cabot, it is not clear how many (if any) of the other Malaysian in- 
dustries were able or chose to in fact avail themselves of the four- 
teen or sixteen percent depreciation rates. It is entirely conceivable 
that certain benefits, while facially available to a number of compa- 
nies or industries, might, because of the nature of the benefits or 
other factors, in fact be utilized by only a small number of compa- 
nies, so that the widespread “availability” would not reflect the 
true nature or use of the benefit. The Department itself stated, as 
noted earlier, that at the time of these events A.S.M. was the only 
Malaysian company producing wire rod, and Angkasa was the only 
Malaysian company exporting that product to the United States. 
On a more fundamental level, even ignoring the problems of focus- 
ing upon availability, if a particular benefit did constitute an un- 
fair, countervailable subsidy when granted to a certain company or 
companies, the fact that other companies were also eligible for the 
benefit, or even that other companies also utilized the benefit, 
would not, as the Cabot Court pointed out, change the fact that the 
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benefit was unfair, and thus countervailable, when granted to the 
first company. 

The government argues that “the fourteen and sixteen percent 
rates are also available for depreciation of varied plants, equip- 
ment, and other items which are not connected with the steel indus- 
try.” Defendant’s Brief at 36. It may be that these rates are appro- 
priate for depreciating the other items if they accurately reflect the 
items’ useful lives; and if the rates do not reflect the useful lives of 
the items depreciated by A.S.M., then the fact that the rates were 
appropriate for the other items would not change the fact that they 
were inappropriate for A.S.M.’s assets, and were thus countervail- 
able. It may be that the rates are inaccurate and inappropriate for 
all of the companies or assets for which they are “available”. If so, 
under the above analysis, the fact that the rates were universally 
inaccurate should not prevent the application of countervailing du- 
ties to offset the benefits that they conferred upon A.S.M.’s exports 
to the United States. 

The plaintiffs assert that the Department has in the past adopted 
a fifteen-year standard useful life for steel industry assets, and note 
that A.S.M.’s assets may be completely depreciated in only six years 
using the rates at issue here. In its Notice of Preliminary Results of 
Countervailing Duty Administrative Review in Oil Country Tubular 
Goods From Israel, 54 Fed. Reg. 25,145 (June 13, 1989), the Depart- 
ment described its methodology for allocating benefits determined 
to have been received by foreign producers in that case: 


[W]e allocated each grant recovered over 15 years, the average 
useful life of assets in the steel industry, according to the Asset 
Guideline Classes of the Internal Revenue Service (emphasis 
added). 


Id. at 25,146. 

This Court has recognized the principle that an agency must, af- 
ter adopting a standard or policy, either follow the standard or poli- 
cy or explain its failure to do so. In Katunich v. Donovan, 8 CIT 297, 
599 F. Supp. 985 (1984), the Court stated, 


It is a sound principle of administrative law that an adminis- 
trative agency must either follow or adhere to existing policies 
and precedents or explain its non-countervailable compliance 
or deviation. 


8 CIT at 299, 599 F. Supp. at 986. 

The government seeks to distinguish the previous use of this fif- 
teen-year standard by emphasizing that the previous use was to de- 
termine the useful life of steel industry assets for the purpose of al- 
locating over time the value of a benefit received by a steel company 
from a foreign government, in contrast to the use of which the 
plaintiffs here contend to determine the existence of a countervail- 
able benefit from a foreign government’s tax laws. These two con- 
texts are indeed somewhat distinguishable, but the Court does not 
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discern much difference in the distinction. The present case does in- 
volve the determination of the existence of countervailable benefits 
from a foreign government’s tax programs, while the previous con- 
text involved other types of foreign government grants or benefits. 
Nevertheless, the sources and recipients of the benefits are the 
same in both contexts: foreign governments and companies, respec- 
tively. Moreover, if the fifteen-year useful life for steel industry as- 
sets is accurate for purposes of allocating benefits over time, so as to 
meet the substantial evidence standard in that context, the Court 
sees no reason why a different useful life should be used for the 
same assets from the same industry in this case. Having adopted 
the fifteen-year standard, the Department is obliged to either follow 
it subsequently or explain its reasons for failing to do so. It has 
done neither in this case. 

With respect to the depreciation allowances at issue here the 
Court cannot discern or evaluate the accuracy of the depreciation 
allowances taken by A.S.M., because thé Department has chosen in 
its investigation to avert its gaze from this issue. For this reason, 
the Department’s negative determination regarding the allowances 
is not supported by substantial evidence on the record. 

The Department argues that it is not required to “look behind” 
the actions of a foreign government—here, the actions of the Malay- 
sian Government in setting the annual depreciation rates at is- 
sue—and cites as support for its position the decision of this court 
in Al Tech Specialty Corp. v. United States, 11 CIT 372, 661 F. Supp. 
1206 (1987). In Al Tech, the Court found, inter alia, that there was 
substantial evidence on the record to support the International 
Trade Administration’s determination that preferential loan repay- 
ment terms granted to a Spanish company pursuant to reorganiza- 
tion proceedings in a Spanish bankruptcy court did not constitute 
countervailable benefits. The Al Tech Court opined: 


Moreover, it is not required, and may be inappropriate, for 
the ITA to “look behind” the actions of the Spanish tribunal in 
the absence of facts tending to establish the existence of a “dis- 
crete class of beneficiaries,” * * * to whom the benefits accrue. 
There is nothing to suggest that the bankruptcy provisions, de- 
signed to assist financially troubled debtors, operate in practice 
to benefit specific enterprises or industries. 


11 CIT at 380, 661 F. Supp. at 1213. 

The facts presented in Al Tech differ from those of the present 
case in several important respects. First, the Court in Al Tech ex- 
pressed its hesitancy to second-guess the judgment of a foreign judi- 
cial tribunal in a particular case that was properly before the juris- 
diction of that tribunal. Such prudence is indeed warranted in that 
situation, where the foreign tribunal is closer to the unique facts 
and applicable law in a particular controversy. This consideration is 
not present in the instant case. Related to this distinction, the sub- 
ject of the foreign proceedings at issue in Al Tech—the particular 
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type of reorganization to be shaped for a bankrupt compa- 
ny—differs substantially from the subject of the present dis- 
pute—the useful lives of certain types of assets. This latter subject 
is more susceptible to empirical analysis and quantitative determi- 
nation, and it is therefore a more appropriate subject of inquiry for 
the Department than is the former area. 

With regard to the propriety generally of “looking behind” the 
acts of foreign governments, the very essence of an affirmative 
countervailing duty determination is a determination by the De- 
partment, after having examined particular policies or programs of, 
or grants by, a foreign government, that these policies, programs, or 
grants are in the Department’s opinion unfair or unjustifiable. It is 
the decisions and acts of foreign governments that are by definition 
the subject of countervailing duties investigations. Moreover, the 
question arises, pursuing the Department’s refusal to examine the 
depreciation rates, whether the Department would persist in its re- 
fusal if the Malaysian Government set the useful life of steel indus- 
try machinery at three years; or one year; or six months. 

The Department in fact seems to have realized these logical lim- 
its of a refusal to examine depreciation rates. In its Brief, the De- 
partment states its policy qualifiedly as one of refusing to examine 
the accuracy of foreign depreciation rates “unless evidence on the 
record demonstrates that the useful life of a specific product ap- 
pears relatively excessive”, Defendant’s Brief at 33, or “absent evi- 
dence that the depreciation rates benefitted specific enterprises or 
industries.” Jd. at 35. In those situations, presumably it would not 
be objectionable to “look behind” the action of the foreign govern- 
ment. The Department contends that in the present case “(there 
was no evidence which would demonstrate that the annual al- 
lowances did not reflect the useful life of the assets”, id. at 32, cit- 
ing the availability of the rates for other industries as well. Given 
the Department’s past adoption of the fifteen-year useful life for 
steel industry assets, the more relevant question here seems to be 
whether there were any evidence which would demonstrate that 
the annual allowances at issue did reflect the useful life of the as- 
sets. Because the Department did not inquire into this question and 
arrive at a substantive answer thereto, there is no basis upon which 
this Court can examine the merits of the Department’s conclusions; 
therefore, the Department’s negative determination concerning 
these conclusions (i.e., the reasonableness or appropriateness of a 
six-year versus a fifteen-year depreciation schedule for steel produc- 
tion facilities assets) can not be found to be supported by substantial 
evidence. 


CONCLUSION 


It is the duty of this Court in reviewing final antidumping and 
countervailing duty determinations, while generally deferring to 
the agency’s methods and findings, to ensure that the relevant stat- 
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utes and underlying Congressional purposes are given full effect by 
the agency. It is difficult to imagine a more clear example of an in- 
direct subsidy than the one received by A.S.M. by virtue of the (Ma- 
laysian) Section 29 benefits granted to Angkasa. In failing to order 
the levy of countervailing duties on A.S.M.’s exports to the United 
States to counteract these subsidies, the Department contravened 
its legislative mandate. 

With regard to the depreciation rates, the Department failed sat- 
isfactorily to investigate the important issue of whether or not 
these rates accurately reflected the useful lives of the depreciated 
assets. Because of this failure, the Court is unable to perform its 
task of ensuring that the Department’s resolution of this issue is 
supported by substantial evidence on the administrative record. 

Because of these infirmities, the Court remands this case to the 
Department for a revision of the final determination regarding the 
Section 29 benefits, and for an investigation of whether the depreci- 
ation allowances claimed by A.S.M. for its machinery and equip- 
ment at issue in this action accurately reflected the useful life of 
these assets. 


D> 
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